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No. 10,460 


William H. Quick, Appellant, 
vs. 

Katherine M. Pointer, C. S. Baker, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by William H. Quick, a defendant 
below, from the judgments of the United States District 
Court for the District of Columbia (App. 13). The Dis¬ 
trict Court had jurisdiction under Title 11, Sec. 11-306, 
D. C. Code, 1940 Ed. This Court has jurisdiction under 
Title 17, Sec. 17-101, D. C. Code, 1940 Ed. The pleading 
showing the existence of said jurisdiction is the complaint 
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for refund of deposit and damages, etc., of the appellee 
Katherine M. Pointer (App. 2.) For purposes of clarity 
and in order to avoid confusion, we request the Court to 
allow’ us to continue the use of the designation below’ of 
the parties herein, namely, the appellant, William H. 
Quick, as defendant Quick, and the appellee, Katherine M. 
Pointer, as the plaintiff, and appellee C. S. Baker, trad¬ 
ing as Liberty Realty Company, as the defendant Baker. 

STATEMENT OF THE CASE 

The plaintiff Pointer brought her action against the 
defendant Quick for the sum of $3500 as damages sus¬ 
tained by her for alleged loss of profits wfirich she claims 
she suffered, as a result of the failure to secure title to 
the premises 3528 13th Street, N. W., Washington, D. C., 
under the terms of an alleged contract of sale for said 
premises for the sum of $16,000.00 dated, to-wit, July 20, 
1946, between plaintiff Pointer and defendant Quick. (App. 
29). 

Plaintiff Pointer further alleged that on, to-wit, July 
31, 1946, subsequent to her original contract with de¬ 
fendant Quick, that she entered into a contract with one 
William Eubanks for the sale of said property for a total 
sum of $19,500. (App. 32, 36) Plaintiff Pointer con¬ 
tended that failing to be able to deliver title to said prop¬ 
erty to said Eubanks for the alleged price of $19,500 
caused her to sustain damage and loss in the sum of $3500. 
Plaintiff’s same complaint (App. 2) also demanded the 
sum of $500 from the defendant C. S. Baker, trading as 
Liberty Realty Company, as a return of a deposit placed 
by said plaintiff with said defendant Baker in pursuance 
of the alleged contract for sale of property under date of 
July 20,1946. (App. 29). 

Defendant Quick denied he agreed to sell said premises 
unto the plaintiff Pointer according to the terms of the 



3 


alleged contract dated July 20, 1946 (App. 29), as con¬ 
tended by her, but that on the contrary the entire validity, 
purpose, and execution of the contract dated July 20, 1946, 
depended unequivocally upon the happening of a condition 
precedent to said contract, namely, that Mary J. Quick, 
mother of defendant Quick, who owned said premises with 
defendant Quick as joint tenants, would also sign the 
contract of sale. The fact that defendant Quick did not 
have title to the property in question in his name alone 
but that he held it as a joint tenant witli his mother Mary 
J. Quick was always well-known to the plaintiff Pointer, 
and was always well-known to the defendant Baker, the 
agent of plaintiff Pointer, who allegedly brought defendant 
Quick and plaintiff Pointer together for the purposes of 
effecting this sale. 

Defendant Quick advised plaintiff Pointer and defend¬ 
ant Baker at all times during the negotiations before he 
signed said contract and even after signing the said con¬ 
tract on, to-wit, July 20, 1946, that he alone could never 
deliver title to said property; that notwithstanding the 
fact that plaintiff Pointer knew she had neither the title 
to premises 3528 13th Street, N. W., nor a contract right 
to secure full legal title to said premises, yet notwith¬ 
standing the foregoing, some nine or ten days later on, 
to-wit, July 31, 1946, said plaintiff Pointer allegedly en¬ 
tered into a contract for the sale and delivery of said 
property to one William Eubanks (App. 32, 36) for a sum 
of money, to-wit, $3,500 in excess of that price which she 
had allegedly agreed to pay under the terms of the con¬ 
tract of July 20,1946. (App. 29). 

Defendant Baker claimed that he was employed by de¬ 
fendant Quick to obtain a purchaser for the real estate 
known as 3528 13th Street, N. W., Washington, D. C., in 
the sum of $16,000 for which he was to receive a commis¬ 
sion of 5 per cent or $800 if he found a purchaser satis¬ 
factorily meeting the terms of the alleged vendor, defend- 
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ant Quick. That defendant Baker sought and claimed a 
judgment against defendant Quick for the sum of $800 the 
same being the alleged amount of his allegedly earned 
commission. 

Defendant Quick denied the allegations and contentions 
<>f the defendant Baker, and says that Baker was entitled 
to nothing in the premises. Defendant Quick states that 
defendant Baker did never produce a purchaser ready, 
able, and willing to purchase the premises in question upon 
the terms of the defendant Quick. That defendant Baker 
always knew, that to effect a sale of the premises on the 
terms of defendant Quick, meant only and solely, that he, 
defendant Baker, would have to procure to the contract of 
sale, the signatures of both joint tenants owning said 
property, namely, defendant Quick and his mother, Mary 
J. Quick. The record is clear that the joint tenant, Mary 
J. Quick, never signed the contract of sale dated July 20, 
1946, (App. 29, 32), or any other contract of sale for said 
premises at any time. Defendant Quick denied each and 
every claim and contention of defendant Baker and averred 
that Baker was entitled to nothing. (App. 8). 

The case duly came on for trial before the lower 
Court without a jury. In the case, defendant Quick in¬ 
troduced and produced evidence supporting his claims 
and contentions that the alleged contract dated July 20, 
1946 (App. 29), was void, and never came into being as 
a legal contract between defendant Quick and plaintiff 
Pointer; and further that plaintiff Pointer suffered no 
loss or damage; and further that plaintiff Pointer cer¬ 
tainly did not suffer loss or damage in the sum of $3500; 
that the contract dated July 20, 1946, was wanting in 
legal effect and in truth and in fact w^as not a contract 
at all since the same was never consummated due to the 
failure of the happening of the conditions precedent upon 
which the contract vras predicated herein. And most cer¬ 
tainly defendant Quick revealed that the alleged subse- 


5 


quent contract between plaintiff Pointer and defendant 
Eubanks (App. 32, 36) was illegal and lacked any basis 
whatsoever in either law or equity as a premise upon 
which to permit plaintiff Pointer to secure a judgment 
for damages against defendant Quick in the sum of $3500 
or any other sum of money. 

Defendant Quick introduced and produced evidence con¬ 
travening the claims of defendant Baker. Defendant Quick 
showed that defendant Baker had not been honest in this 
transaction and had not properly represented Quick as 
his agent. Defendant Quick showed that Baker did never 
produce a purchaser, ready, able, and willing to purchase 
the premises in question upon the terms stated by Quick 
to Baker. 

After the trial and hearing was completed the Court 
entered a judgment for plaintiff Pointer against defend¬ 
ant, Quick, in the sum of $3500 and entered a judgment 
in favor of defendant Baker against defendant Quick in 
the sum of $800. (App. 13). 

The Court’s action in entering these judgments for the 
plaintiff Pointer and Defendant Baker against defendant 
Quick concluded the case. Defendant Quick noted an ap¬ 
peal (App. 13). 


STATEMENT OF POINTS 

1. The Court erred in granting judgment unto plaintiff 
Pointer in the sum of $3500; and the Court erred in grant¬ 
ing judgment unto defendant Baker in the sum of $800. 
The Court erred in failing to find judgment in favor of 
defendant Quick upon all the evidence in this case against 
both plaintiff Pointer and defendant Baker, due to the 
illegality of the contracts. And the Court further erred 
in failing to find that the alleged contract between Quick 
and Pointer had never been consummated because the con- 
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ditions precedent to its completion and effectiveness never 
materialized. 

2. The Court erred in failing to find that knowledge 
of defendant Baker, that defendant Quick could not alone 
convey title to the property in question was not binding 
upon plaintiff Pointer. 

3. The Court erred in finding that plaintiff Pointer was 
ready, able, and willing to perform under the alleged con¬ 
tract of purchase from defendant Quick. 

4. The Court erred in failing to find that the contract 
between plaintiff Pointer and her purported vendee Wil¬ 
liam F. Eubanks, was not an enforceable contract; and 
the Court further erred in failing to find that plaintiff 
Pointer did not and could not have sustained any loss or 
damage under her alleged contract with William F. 
Eubanks. 

5. The Court erred in finding that plaintiff Pointer 
sustained or suffered any damages in this case. 

6. The Court erred in finding that plaintiff Pointer 
sustained damages in any sum or amount other than mere 
nominal damages under the facts and circumstances of 
this case. 

7. The Court erred in granting judgment unto defend¬ 
ant Baker against defendant Quick. And the Court erred 
in failing to find, defendant Baker did not secure a buyer 
for the property in question ready, willing, and able to 
purchase according to the terms of defendant Quick. 

SUMMARY OF ARGUMENT 

1. In granting judgment unto plaintiff Pointer and de¬ 
fendant Bakei in the respective sums of $3500 and $800 
against defendant Quick, the trial Court committed error. 
The Court erred in holding that the original contract be- 
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tween defendant Quick and plaintiff Pointer was a good 
and valid contract for the sale of the premises in question; 
and the Court erred in not finding a judgment for defend¬ 
ant Quick upon all evidence in this case against both 
plaintiff Pointer and defendant Baker. The Court erred 
in failing to declare the contract between Quick and 
Pointer as a void and/or voidable contract because there 
was no meeting of minds between these parties, no mu¬ 
tuality of agreement and understanding, and that the 
same could not be fulfilled on both sides. And the Court 
erred in failing to hold that the contract between Quick 
and Pointer had never been consummated because condi¬ 
tions precedent to its completion and effectiveness as a 
contract, never materialized since one of the owners of the 
property failed to sign said contract. 

2. The Court erred in failing to find that the knowledge 
of the defendant Baker, agent of defendant Quick, that 
defendant Quick could not alone convey title to the prop¬ 
erty in question to plaintiff Pointer, was not binding upon 
said plaintiff Pointer; the court erred in not finding that 
knowledge of inability on the part of defendant Quick to 
convey full and good title to plaintiff Pointer was not 
imputable to Pointer by and through Baker’s knowledge 
of the same. 

3. The court erred in finding that the plaintiff Pointer 
was ready and willing to perform under the alleged con¬ 
tract of purchase from defendant Quick of the property 
in question; the court erred in finding that there was any 
evidence or basis to justify a finding of fact that plaintiff 
Pointer appeared at the alleged time of settlement, ready, 
able, and willing to perform her alleged purchase of this 
property under the terms of the alleged contract with 
defendant Quick. 

4. The Court erred in failing to find that the contract be¬ 
tween plaintiff Pointer and her purported vendee, William 
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F. Eubanks, was not an enforceable contract, for the rea¬ 
son that at the time said Pointer entered into said con¬ 
tract she was not the owner of the property; and the 
court erred in failing to find that plaintiff Pointer had no 
legal right to offer the property in question for sale at 
the sum of $19,500, for the reason that she did not own 
said property and never had any title to the same; and 
further, the court erred in finding that plaintiff Pointer 
ever had a valid contract to purchase said property in 
the original instance. 

5. The Court erred in finding that plaintiff Pointer 
sustained any loss or damage in this case whatsoever. 
The Court should have found that the original contract 
between Quick and Pointer was a nullity and that its terms 
did not and could not obtain in law. The court should 
have found that the plaintiff Pointer had no rights under 
this original contract and as a consequence thereof could 
have sustained no legal damages. And the Court should 
have certainly found that the subsequent contract between 
the plaintiff Pointer and her purported vendee, William 
F. Eubanks, was illegal and not binding, particularly since 
it was impossible for plaintiff Pointer to perform under 
this alleged contract. The Court should have found that 
she did not sustain, and could not have suffered anv legal 
loss or damage under the subsequent contract with Eu¬ 
banks, which would make the defendant Quick answerable 
to her in this case. 

6. The Court erred in finding that the plaintiff Pointer 
sustained damages in the sum of $3500; and the Court 
erred in failing to find that if plaintiff Pointer sustained 
any damages at all, they were no more than mere nominal 
damages under the facts and circumstances of this case. 

7. The Court erred in granting judgment unto defend¬ 
ant Baker in the sum of $800, against the defendant Quick; 
the court erred in failing to find that defendant Baker, 
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agent for defendant Quick, failed to secure a buyer of the 
alleged property in question according to the terms and 
requirements of the alleged vendor, defendant Quick. 

ARGUMENT 

I. 

Defendant Quick was the owner of the premises, 3528 
13th St., N. W., as a joint tenant with his mother, Mary 
J. Quick. That on to-wit July 20, 1946 the defendant 
Baker procured only the signature of defendant William 
H. Quick to a contract purporting to sell said premises 
to the plaintiff Pointer for the sum of $16,000.00. At all 
times during the dealings and transactions between de¬ 
fendant Baker and defendant Quick, prior to defendant 
Quick’s signing said contract, at the time he signed said 
contract, and subsequent to the time he signed said con¬ 
tract, defendant Baker always knew that this property was 
owned jointly. (App. 16, 21, 25, 26, 27, 28) Defendant 
Baker always knew that it was impossible for Quick alone 
to convey title to this property to plaintiff Pointer with¬ 
out the signature of the other joint tenant, namely, Mary 
J. Quick. (App. 21, 25, 26) Defendant Baker also always 
knew that it was his duty to secure the signature of said 
Mary J. Quick to this contract of conveyance before the 
contract could ever be effective and before this contract 
contemplated having legal validity and existence between 
the buyer and the sellers. As a consequnce of this un¬ 
equivocal knowledge possessed by Baker, it is obvious that 
plaintiff Pointer knew that before she would have any 
legal right to seek or obtain title to the property in ques¬ 
tion, it would be necessary for the other joint tenant, Mary 
J. Quick, to sisrn and join in said contract. (App. 21, 
25, 26) 

The defendant Baker and the plaintiff Pointer knew posi¬ 
tively and unequivocally that a condition precedent ob- 
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tained and required full performance before the alleged 
contract of a sale for the premises, 3528 13th St., N. W., 
would be legally binding and effective. It is an elementary 
principle of law in a contract such as this, where all of the 
facts are known to the parties, and where in the very 
nature of things, such facts as involved in and concerned 
here, must have been known by the plaintiff Pointer, that 
a legal and binding contract did not come into effect and 
existence herein. In the case of Ware v. Allen, 128 U. S. 
590, the court held that the contract upon which suit was 
brought never went into effect since the condition upon 
which it was to become operative never occurred. The 
case at bar presents precisely such a situation. The paper 
writing for the sale of the premises 3528 13th St., N. W., 
purporting to be a contract of purchase and sale for said 
premises never went into effect, and never attained legal 
validity, since the condition precedent upon which the en¬ 
tire contract rested, to-wit (that Mary J. Quick also sign 
the contract in question as a seller), never went into ef¬ 
fect. This doctrine was asserted to the same effect, in 
the case of Pawling v. U. S., 4 Cr. 219. To the same effect 
see the case of Wilson v. Powers, 131 Mass. 539, (1881). 
Defendant Quick respectfully submits that this is a funda¬ 
mental and elementary principle of law which has not 
changed; and further defendant Quick contends and as¬ 
serts that this principle of law applies most clearly and 
forcibly to the facts of this case. 

The evidence in the case at bar failed to show a meeting 
of minds of the vendors, and the vendee, plaintiff Pointer. 
The record of this case clearly discloses that defendant 
Quick had no right to sell this property by his signature 
alone, (App. 27, 28) and this fact was always well known 
to defendant Baker and plaintiff Pointer. The record 
fails to show that defendant Quick had the legal right to 
make a sale of the property to which he did not have full 
title, and thus he could not validly and legally contract 
to sell same to plaintiff Pointer. 
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Plaintiff Pointer knew that the contract of sale was 
merely a promise of a sale, and a conditional agreement, 
subject to securing the signature of defendant Quick’s 
mother to the contract. No legal contract of sale ever 
came into existence in this case. Since the record clearly 
shows that the other joint tenant, Mary J. Quick, did 
never sign the purported contract of sale, we respectfully 
submit no legal and binding contract ever came into exist¬ 
ence which would warrant plaintiff Pointer securing a 
valid judgment against defendant Quick for damages in 
this cause. See the case of Centred Bitidithic Paving Co. 
v. Village of Highland Park, (Mich.), 164 Mich. 223, 129 
N. W. 46. Also see Griffin Grocery Co. v. Kingfisher Mill 
& Elevator Co., 168 Okla. 157, 32 P. (2d) 63. The conten¬ 
tion of defendant Quick is supported by the elementary 
laws of contract. See Restatement of the Law, American 
Law Institute, Contracts, Vol. 1, Sec. 74, p. 80 wherein 
it is stated: 

“A contract is made at the time when the last act 
necessary for its formation is done, and at the place 
where that final act is done.” 

In the case at bar a final act yet remains to breathe legal 
validity into the alleged contract for the sale of the prem¬ 
ises herein, that act being the securing of the signature of 
Mary J. Quick, the joint tenant, to the contract of sale. 
The duty of securing the signature of Mary J. Quick to 
this contract always rested upon the defendant Baker and 
the plaintiff Pointer and no one else. The record is de¬ 
void of any evidence or indication that the defendant Quick 
ever stated, or believed that Mary J. Quick would sign 
this contract; further, the record is absolutely devoid of 
any evidence or indication that defendant Quick ever 
promised that Mary J. Quick would sign the contract, or 
that he even hinted that he would or could secure her 
signature to the contract. The record merely shows that 
the defendant Baker, obviously anxious to make a sale, 
took upon himself together with the plaintiff Pointer the 
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absolute and sole obligation of obtaining the signature 
of Mary J. Quick to the contract. (App. 21, 25, 26) It 
is obvious from the record in this case that the defendant 
Quick was the unsuspecting dupe of the evil conduct and 
machinations of the defendant Baker and the plaintiff 
Pointer. 

Since the conditions precedent were not consummated 
with respect to this purported contract of sale, defendant 
Quick submits that the alleged contract signed my himself 
and Pointer was void. Plaintiff Pointer has claimed dam¬ 
ages against defendant Quick for alleged violation of a 
duty which was vain and impossible of performance by 
defendant Quick at all times. It is stated at 11 Am. Jur. 
507, Sec. 10, “A void contract is no contract at all. It 
binds no one and is a mere nullity.’’ See Re Gilbert , 235 
X. Y. 390, 139 N. E. 550; Booth-Kelly Lumber Co. v. Ore- 
yon. (6 C. R. Co., 98 Or. 21, 193 P. 463; Tate v. Gaines, 25 
Old a. 141,105 P. 193. 

An action cannot be maintained for damages for the 
alleged breach of a void contract. See Jordan v. Greens¬ 
boro Furnace Co,, 126 N. C. 143, 35 S. E. 247; Booth-Kelly 
Lumber Co. v. Oregon & C. R. Co., supra. A void contract 
requires no disaffirmance to avoid its obligations, and fur¬ 
ther it cannot be validated by ratification. 

n. 

Defendant Baker had full knowledge of the fact that it 
was necessary for defendant Quick’s mother to sign the 
contract for the sale of the premises, 3528 13th St., N. W., 
to create a binding contract with plaintiff Pointer to effect 
such a sale. (App. 21, 23, 25, 26) Defendant Quick, there¬ 
fore, respectfully submits that in this transaction defend¬ 
ant Baker was the agent of plaintiff Pointer, pursuant to 
his duties and obligations as a real estate broker under 
The Real Estate and Business Broker’s License Act, passed 
by Congress, as set forth in Title 45, Chapter 14, of the 
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District of Columbia Code, 1940 Edition. Since defendant 
Baker was acting for the plaintiff Pointer in this trans¬ 
action as her agent, we submit that it is an elementary 
principle of law that the knowledge of the agent in such 
a case as this is imputable to the principal. Defendant 
Quick, therefore, states that plaintiff Pointer had knowl¬ 
edge of the infirmities of this purported contract and 
therefore had no legal right to sue Quick under the same; 
since plaintiff Pointer knew that the legality of this con¬ 
tract and its ultimate effectiveness depended upon the 
condition precedent, to-wit, that the joint tenant, Mary 
J. Quick, sign said contract also, (App. 21) her effort to 
create a contractual relationship with Quick with a view 
to securing title to the property was a nullity. Therefore, 
it is respectfully submitted that since no legal contractual 
relationship existed between defendant Quick and plaintiff 
Pointer, that consequently she could not legally, success¬ 
fully claim or secure a judgment for damages against 
Quick for the alleged breach of a non-existent contract. 

m. 

The record clearly demonstrates that any possible legal 
rights obtaining unto plaintiff Pointer under this contract 
for the purchase of 3528 13th St., N. W., from defendant, 
(and this is admitted only for the sake of argument and 
for no other reason since we unequivocally deny plaintiff 
and defendant Quick were obligated by a legal contract), 
were lost and forfeited by her actions and conduct subse¬ 
quent to July 20, 1946. The record is barren of any evi¬ 
dence showing a readiness on the part of plaintiff Pointer 
to perform under this alleged contract. (App. 19) Not 
only is there insufficient evidence to show performance or 
readiness to perform on her part, but there is no evidence 
showing a legal performance, or a legal readiness to per¬ 
form on her part under this contract. Nowhere does the 
record disclose that the plaintiff Pointer demanded per- 
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formance of this alleged contract of and by defendant 
Quick at any time. 

The record does not show any date fixed for settlement 
at any title company. Further, the record does not disclose 
that the title company received instructions from the 
plaintiff Pointer or any one else. The record is barren 
with respect to evidence showing that plaintiff Pointer was 
ready to pay cash for her performance unto defendant 
Quick or that she had arranged with any lending institu¬ 
tion for the financing of the purchase of this property. The 
record fails to disclose any evidence that deeds of trust 
and notes were prepared for the signature of defendant 
Quick; the record is barren with respect to evidence show¬ 
ing that a deed was prepared for the signature of defendant 
Quick to convey said property unto plaintiff Pointer as 
grantee and vendee. The record does not disclose any¬ 
where that plaintiff Pointer was ready and able to make 
this alleged purchase of property from defendant Quick; 
the record does not disclose that she placed money at the 
title company or elsewhere for the consummation of this 
contract and performance of her obligations under this 
alleged contract. Nowhere does the record disclose that 
a tender of payment of any kind was ever made bv plaintiff 
Pointer unto defendant Quick for the purchase of this 
property, as her act of obligation and performance under 
this alleged contract. 

Since there was never at any time a demand made upon 
defendant Quick to perform under this alleged contract, 
plaintiff Pointer cannot claim that she was damaged in 
the premises. Failure to demand performance of Quick 
by Pointer and of her utter failure to do and perform the 
necessary acts which legally constitute a readiness to per¬ 
form under this contract, as set forth above herein, un¬ 
equivocally and clearly demonstrate that the readiness and 
willingness of plaintiff Pointer to perform under this con¬ 
tract were absolutely non-existent. Hence, how could she 
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claim damages and pursue defendant Quick through the 
courts, seeking recovery for an alleged breach of the con¬ 
tract herein? It is respectfully submitted that the court 
clearly erred in failing to find that there was no evidence 
at any time in this case of a readiness and a willingness 
and an ability on the part of plaintiff Pointer to perform 
under this alleged contract. (App. 21) Defendant Quick 
urges that there can be no assumption of an anticipatory 
breach of contract herein because there had been no pre¬ 
vious demand on Quick for performance by plaintiff Point¬ 
er. (App. 21) Plaintiff Pointer cannot assume or pre¬ 
sume that defendant Quick committed a breach of this 
alleged contract, and then pursue him through the courts 
for damages as was done in the case at bar in the court 
below. On the contrary, since she made no demand upon 
Quick to perform under this alleged contract, he was re¬ 
lieved of any obligation unto her, if any had been existing 
theretofore, and hence she was legally precluded from 
pursuing relief against him for an alleged breach of the 
contract. 

Nowhere in the record is it shown that any demand was 
made by the plaintiff Pointer or the defendant Baker upon 
the defendant Quick that he clear the cloud on the title, 
to-wit, the failure of his mother to sign the contract, and 
join in the same so as to enable Quick to perform under 
this alleged contract. (App. 21, 22) How can it be said 
that plaintiff Pointer was aggrieved and damaged when it 
appears that she remained inactive and indifferent to any 
and all rights that she may have had or claims to have had 
under this alleged contract with defendant Quick. It is 
therefore submitted that the court erred in not directing 
a verdict in behalf of the defendant Quick at the conclusion 
of the case; and it is further urged that failing to do that 
the court further erred in failing to grant judgment for 
defendant Quick notwithstanding the verdict in the court 
below. 
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IV. 

The subsequent contract entered into between plaintiff 
Pointer and her alleged vendee, William F. Eubanks, was 
a nullity. At the time the plaintiff Pointer entered into 
this contract with Eubanks, on to-wit August 1, 1946, she 
well knew that she was not the owner of said property, 
that she did not have title thereto, and thus could not 
convey title to the premises to said Eubanks. She had no 
legal right to offer the property in question for sale in the 
sum of $19,. r )00.00, since at said time she did not own the 
property, and could not procure title to the same for her¬ 
self, much less procure title to the same for her alleged 
subsequent vendee, Eubanks. The court clearly erred in 
finding that plaintiff Pointer sustained damage by virtue 
of her contract with Eubanks since said contract was illegal 
and unenforceable. 

The record fails to show that plaintiff Pointer had the 
legal right to make a sale of the property to which she did 
not have title. In her contract of sale (App. 32, 36) plain¬ 
tiff Pointer represented unto her alleged vendee Eubanks 
that she was the owner of the property, 3528 13th St., 
X. W. There was no evidence to support this contention 
or position on her part. On the contrary, the record clearly 
shows that she was not the owner of the property in ques¬ 
tion and that she did not have title to same; and that she 
could not convey unto Eubanks a good and clear title in 
accordance with the terms of her contract of sale with him 
for said property in the sum of $19,500.00. (App. 32, 36) 
The representation on the part of plaintiff Pointer that 
she could sell the premises 3528 13th St., N. W. to Eubanks 
was a fraudulent representation; and her contract with 
Eubanks to effect and complete such a sale, was conceived 
in fraud and made manifest in deception, since she auda¬ 
ciously represented herself as the owner of said property, 
when in truth and in fact she was not such an owner. It is 
respectfully submitted that plaintiff Pointer is not en- 
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titled to recover damages or claim legal loss under such 
a contract as this with Eubanks. 

It is interesting to note that Eubanks revealed himself 
willing to pay the sum of $19,500.00 for the premises 3528 
13th St., N. W., and yet as such a prospective purchaser 
never deemed it necessary to enter into the premises to 
inspect the same, or in any other way satisfy himself of 
the value of said premises for the alleged sum of $19,500.00, 
(App. 20), that plaintiff Pointer contends that he agreed 
to pay her. It is further interesting to note that plaintiff 
Pointer did not list the said property which she allegedly 
purchased from defendant Quick with any real estate 
broker for re-sale; but that Eubanks, her alleged prospec¬ 
tive vendee, appears about ten days later at the office of 
her attorney and at said time and place allegedly entered 
into a contract to purchase the premises in question for 
the price of $19,500.00. (App. 16, 20). 

To contend that the contract between plaintiff Pointer 
and her prospective vendee Eubanks, was a legal and valid 
contract upon which she is entitled to a judgment for 
damages against defendant Quick, is indeed erroneous, and 
is a legally improper application of the law applying to the 
facts and all the circumstances surrounding the transac¬ 
tions in this case. Why, with such a contract as claimed 
herein to be legally existing between plaintiff Pointer and 
her alleged prospective vendee, Eubanks, the door to com¬ 
mit fraud is thrown wide open. The opportunity to impose 
and create a fraudulent claim and assert a fraudulent loss 
of an alleged profit to be made bv plaintiff Pointer on a 
subsequent sale of the property she allegedly purchased 
from defendant Quick, is unbounded and unlimited. Most 
certainly, we submit, that the law never contemplated 
granting such an opportunity to the plaintiff Pointer; and 
we further respectfully submit that the law did not and 
does not contemplate placing the defendant Quick at the 
mercy of the plaintiff Pointer to the end that Quick should 
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be the victim of a fraudulent claim for damage in such 
amount as plaintiff Pointer might whimsically, fraudu¬ 
lently, and capriciously choose to impose upon him, through 
the advantage of a legal fiction which she claimed gave 
her the right to so proceed against defendant Quick herein. 
It is clear from the evidence in the record in this case that 
plaintiff Pointer could not perform her contract with Eu¬ 
banks; hence we submit that in the light of such inability 
on her part to perform, she is not entitled to recover dam¬ 
ages from the defendant Quick in this case. We further 
submit that the prospective vendee, Eubanks, could not 
have compelled the plaintiff Pointer to perform under the 
alleged contract existing between them, and that he, Eu¬ 
banks, could not hold plaintiff Pointer in damages for her 
failure to perform under her alleged contract of subsequent 
sale of the property for the sum of $19,500.00 from Pointer 
to Eubanks. 

The record does not disclose that Eubanks called upon 
plaintiff Pointer to perform under the alleged contract of 
August 1, 1940. (App. 20) Further, the record does not 
disclose that Eubanks made any claim for loss or damage 
against plaintiff Pointer for her alleged failure to perform 
under iier contract with Eubanks. Further, the record does 
not disclose anywhere, that Eubanks sought to make and 
compel plaintiff Pointer to specifically perform and deliver 
the property under her contract of August 1, 1946 with 
him. (App. 20) Further, we submit that there is no evi¬ 
dence in the record showing and disclosing an ability and 
willingness to perform on the part of Eubanks under his 
contract with plaintiff Pointer of August 1, 1946, to the 
end that he was willing to pay the sum of $19,500.00 for 
the property in question. (App. 20, 32, 36) 

As a result of the alleged contract of July 20, 1946 
between defendant Quick and plaintiff Pointer, it can 
hardly be disputed that Pointer was possessed of a con¬ 
tract with limitations therein; the limitations of this said 
contract were that performance of the same depended upon 
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the happening of a condition precedent, namely, that 
Quick’s mother, Mary J. Quick, also sign the contract. 
Thus, we submit, it legally follows that the plaintiff Pointer, 
not having a contractual right to the full title to said 
property, was in no position to offer the same for resale 
to her prospective vendee, Eubanks. This contract of sale 
did not vest title in her, but it was personal by reason of 
the limitations therein contained. (App. 29-32) There¬ 
fore, we respectfully submit, that it legally follows upon 
all the facts and circumstances of this case, that if plaintiff 
Pointer had any rights under her contract of July 20, 1946 
with defendant Quick, the very most of which she was 
legally possessed, was a right to assign her contract to 
another prospective vendee, if she was possessed of any 
legal rights under said contract whatsoever. However, 
plaintiff Pointer did not seek to assign her contractual 
rights, whatever they may have been in the premises, unto 
her prospective vendee, Eubanks; but on the contrary, she 
illegally and unlawfully presumed that she was the owner 
of the title to the premises 3528 13th St., N. W., when in 
truth and in fact this situation did not and could not legally 
obtain, under her contract. Plaintiff Pointer illegally and 
unlawfully, in the light of her contract with defendant 
Quick, and in the light of all the surrounding circumstances 
of this case, sought to enter into a contract of sale of the 
premises in question to and with Eubanks; however, this 
contract was void from its inception and was legally un¬ 
enforceable. Therefore, the court erred in holding that 
plaintiff Pointer was entitled to recover anything- under 
the circumstances of this case. (The record nowhere dis¬ 
closes that Eubanks sought to make settlement on his 
contract). (App. 20). 

V. 

The court erred in finding that plaintiff Pointer was 
entitled to any damages in the premises whatsoever. We 
respectfully submit that the record does not show legal 
damage sustained by plaintiff Pointer. We submit that 
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no compensation can be recovered for the loss of a resale 
of the premises in question unless the vendor had notice 
of the resale at the time the contract was made. See the 
case of Sanderlin v. Willis, 94 Ga. 171, 21 S. E. 291. Also 
see Violet v. Rose, 39 Neb. 660, 5S N. W. 216, and Boydev. 
v. Hill, 19S Mass. 477, 85 N. E. 413. 

The record in this case clearly discloses that defendant 
Quick never had any knowledge on August 1, 1946 that 
plaintiff Pointer had entered into a subsequent contract of 
sale for the premises in question with Eubanks. Since 
defendant Quick had no knowledge of the same and did not 
have notice of the execution of and the existence of the 
contract between Pointer and Eubanks on August 1, 1946, 
he is not liable in damages to plaintiff Pointer for any 
alleged loss of profits she may have claimed to have lost 
by virtue of Quick’s inability to convey unto her. This 
same principle of la\v w’as stated in the case of Lynch v. 
Wright, 94 F. 702. 

The early English case of Fluream v. Thornhill, 2 Wm. 
RI. 107S, held in substance that in the event a vendor was 
unable to convey unto his vendee good title, the vendor 
was not answerable to the vendee in damages. The follow¬ 
ing are the opinions of the judges in the case: DE GREY, 
('. J. said: 

“I think the verdict wrong in point of law. Upon 
a contract for a purchase, if the title prove bad, and 
the vendor is (without fraud) incapable of making a 
good one. I do not think that the purchaser can be 
entitled to any damages for the fancied goodness of 
the bargain which he supposes he has lost.” 

BLACKSTONE, J, said: 

“These contracts are merely upon condition fre¬ 
quently expressed, but always implied, that the vendor 
has a good title. If he has not, the return of the 
deposit, with interest and costs is all that can be 
expected.” 
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This principle was followed by many subsequent cases 
in England and has been adopted in many jurisdictions in 
this country. If the vendor is without bad faith on his 
part and is unable to carry out his contract by a conveyance 
of the land, he is not ordinarily held responsible for dam¬ 
ages for loss of the bargain. See Smith v. Bangham, 156 
Cal. 259, 104 P. 689; Empire Realty Corp . v. Sayre, 107 
App. Div. 415, 95 N. Y. S. 371; Dumars v. Miller, 34 Pa. 
319; Eberg v. Heisler , 12 Pa. Super. Ct. 388; Morgan, v. 
Bell, 3 Wash. 554, 582, 28 P. 925; Mullen v. Cook, 69 W. Va. 
456, 71 S. E. 556; Muenchon v. Roberts, 77 Wis. 520, 46 N. 
W. 802. It is respectfully submitted that the facts of the 
case at bar clearly indicate that defendant Quick was with¬ 
out bad faith in this transaction, and he merely found 
himself in a situation where he could not convey title unto 
plaintiff Pointer since the other joint tenant, Mary J. Quick, 
did not and would not sign the contract of sale. 

In Pennsylvania it has been held that the vendor is liable 
in nominal damages only, if he fails under any circum¬ 
stances to convey because he has not a good title to convey 
to his prospective vendee. In the case at bar Quick was 
not able to convey since his mother did not sign the contract 
and consequently the court erred in giving judgment to 
plaintiff Pointer for damages against Quick. This Penn¬ 
sylvania doctrine appears to prevail in Virginia, see Stew¬ 
art v. Penms , 100 Va. 612, 42 S. E. 667, and in New Jersey 
see the case of Gerbert v. Trustees, 59 N. J. L. 160, 180, 
35 A. 1121. 

The above doctrine is carried even further and there is 
a second rule, prevalent more extensively than the rule 
above to the effect that if the vendor fails to convey because 
he has not a good title, he is not liable for the value of the 
bargain unless bad faith is shown. See the case of Allen 
v. Anderson, (Ky.) 2 Bibb. 415. Defendant Quick submits 
that the court erred in allowing plaintiff Pointer to recover 
a judgment for damages against him; and he urges that the 
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proper ruling of the court would have been to deny any 
damages to the plaintiff Pointer at all. 

VI. 

The court erred in allowing plaintiff Pointer to recover 
the loss of her alleged profit of the sum of $3,500.00, as 
the alleged measure of damages sustained by her in this 
case. Defendant Quick contends vigorously that plaintiff 
Pointer was not entitled to a judgment for damages in any 
amount whatsoever. However, for the sake of argument, 
and argument only, defendant Quick contends that the 
trial court could, in no circumstances whatsoever, under 
the facts and circumstances of this case, allow unto the 
plaintiff Pointer a judgment of recovery against him for 
anything more than were nominal damages. The record 
is barren of any evidence showing the market value of the 
premises in question as of the date of the alleged breach 
of the contract committed by defendant Quick; the record 
is barren as to any evidence of the market value of the 
property in question as of August 1, 1946; and the record 
is absolutely barren as to the market value of said property 
as of the alleged date when plaintiff Pointer claims that 
defendant Quick failed to earn’ out his contract, and com¬ 
mitted a breach thereof, thus allegedly depriving her of a 
profit on resale. 

The failure on the part of plaintiff Pointer, to show the 
market valne of the property at the time of the alleged 
breach by defendant Quick, or at any other time in this 
case, precluded her from recovering anything more than 
mere nominal damages against said defendant Quick. 

Under the situation of this case, defendant Quick was 
at the complete mercy of plaintiff Pointer with respect to 
a claim for damages for any amount that she should select 
and see fit to claim against Quick in her suit. To allow 
her a judgment of recovery as was allowed by the court 
below, sweeps aside the protection of the law to which 
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defendant Quick is entitled and swings wide open the door, 
unto plaintiff Pointer to make Quick the helpless victim of 
fraudulent imposition upon him. In the case of Ha/rten v. 
Loffler, 212 U. S. 397, 28 S. Ct. 351, 53 L. Ed. 568 the court 
held that the measure of damages is not any (italics sup¬ 
plied) resale price that the vendee chooses to put into the 
contract, but only the market value. The plaintiff Pointer 
did not even attempt to establish the market value of the 
property in question at the time of her alleged contract of 
resale to Eubanks. 

In a case such as the one at bar, plaintiff Pointer was . 
entitled to no more than nominal damages, if she was 
entitled to any judgment at all, against defendant Quick. 
See Mooring v. Wamock, 95 W. Va. 539, 121 S. E. 732. 
Also see Crenshcuw v. Williams, 191 Ky. 559, 231 S. W. 45. 

Defendant Quick submits that the court erred in allowing 
plaintiff Pointer to recover the sum of $3,500.00 damages 
against him and urges this court to set the same aside, 
since the allowance of such a judgment under the facts and 
circumstances of this case is contrary to the principles of 
law and equity governing this situation. 

VII. 

The court erred in granting judgment unto defendant 
Baker in the sum of $800.00 against defendant Quick. De¬ 
fendant Baker never legally earned a commission in the 
sum of $S00.00 under the terms of the contract between 
Quick and Pointer dated July 20, 1946. (App. 29) It is 
undisputed that defendant Baker was agent of defendant 
Quick. "With this situation obtaining, it is an elementary 
principle of law that defendant Baker owed defendant 
Quick the highest duty of honesty, and it was the duty 
of Baker to protect Quick completely and at all times in 
this transaction. Baker well knew that it was necessary 
for Mary J. Quick, mother of defendant Quick, and the 
other joint tenant, owner of the property in question, to 
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sign this alleged contract of sale of July 20, 1946. (App. 
21, 25, 26, 29-32). Notwithstanding this, Baker claims a 
commission against Quick pursuant to the terms of the 
contract which he always knew that Quick could not per¬ 
form; it was also the duty of Baker to acquaint plaintiff 
Pointer with these facts and circumstances surrounding 
the conditions precedent to the validity and performance 
of this contract. (App. 29-32) Defendant Baker having 
failed in his duties and obligations to defendant Quick is 
thereby, as a matter of law, precluded from recovering 
judgment in the sum of $S00.00 as was allowed by the 
court against Quick. This question has been settled de¬ 
cisively in favor of the position of defendant Quick in the 
case of H(’u rich v. Sullivan, 52 App. D. C. 95, 281 F. 599, 
601. It is clear from the facts and circumstances of the 
case at bar that defendant Baker as a broker, did never 
produce a purchaser, ready, able and willing to purchase 
upon the terms of defendant Quick. 

The principle of law which supports the proposition 
that to entitle a broker to claim a commission on sale of 
realty, he must produce a purchaser ready, able and willing 
to purchase upon the vendor’s terms, has been stated and 
reaffirmed by the courts several times. See Tweed v. 
Buckner, 39 A. 2nd 203; Rif kind v. Turner , 52 A. 2nd 501; 
Goldstein v. Burka, 43 A. 2nd 712. 

Defendant Baker concealed certain facts in this case 
from both defendant Quick and the plaintiff Pointer. For 
such conduct on the part of Baker he is not entitled to 
any commission and the court "was in error in granting 
judgment against Quick in favor of Baker for $800.00 in 
this case. See the case of Bradley, Beall, <& Howard , Inc. 
v. Miller, 76 U. S. App. D. C. 27, 128 F. 2nd 320. 

With respect to the credibility of the witnesses, that 
is, the word of Quick against the word of the defendant 
Baker, we respectfully submit that the record overwhelm¬ 
ingly warranted the trial court’s belief in and reliance 
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upon the testimony of defendant Quick as against any testi- j 
mony and evidence offered by the defendant Baker with 
respect to Baker’s rights in this matter. (App. 26). De¬ 
fendant Quick submits that the trial court erred in allow¬ 
ing defendant Baker to secure judgment against him and 
we respectfully urge this court to set aside the trial court’s 
finding in Baker’s favor. 

CONCLUSION 

Tn conclusion, it is respectfully submitted that in view 
of the foregoing authorities and arguments, and for the 
reasons heretofore stated, the trial court erred in granting 
judgment unto the Plaintiff Pointer against the Defendant 
Quick; and the trial court further erred in granting judg¬ 
ment in favor of the Defendant Baker against the De¬ 
fendant Quick. Therefore, the verdicts and judgments of 
the court below against the Defendant Quick should be 
reversed, and the judgments set aside and held for naught, j 
That this Court should grant a judgment in favor of the 
Defendant Quick against the Plaintiff Pointer and against 
the Defendant Baker; and that this court should direct 
an order that the Defendant Quick should go hence, free 
of any monetary obligations in the sum of $3,500.00 and 
$800., respectively unto the Plaintiff Pointer and the 
Defendant Baker. And that this Court should send this 
case back to the trial court with instructions accordingly, 
to correct the record in the Court below as this Court 
should see fit to direct to the CouTt below. 

Respectfully submitted, 

Josiah Lyman 

1025 Connecticut Avenue, N. W. J 

Kathryn M. Schwarz 
1346 Connecticut Avenue, N. W. j 
Washington, D. C. 

Attorneys for Appellant. 
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148 Filed Jan 24 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
KATHERINE M. POINTER 
3011 Georgia Avenue, N. W. 

Washington, D. C. 

Plaintiff 

vs. 

C. S. BAKER, T/A LIBERTY REALTY CO. 

543 Florida Avenue, N. W. 

Washington, D. C. 

WILLIAM H. QUICK 
3528 13th Street, N. W. 

Washington, D. C. 

Defendants 

308 - 47 

Complaint for Refimd of Deposit and Damages 
for Breach of Contract and Fraud 

The claim for relief herewith on behalf of the Plaintiff 
against the Defendants is for an amount in excess of 
Three Thousand ($3000) Dollars and within the jurisdic¬ 
tion of this Court. 

On to wit July 20, 1946, the Plaintiff Katherine M. 
Pointer entered into a contract for the purchase of a 
piece of real estate known as 352S 13th Street, N. W. 
Washington, D. C. and for purposes of taxation known 
as Lot 113, Square 2834, for a total purchase price of 
Sixteen Thousand ($16,000) Dollars with the Defendant 
William H. Quick who purports to be the owner of the 
said property and his Agent C. S. Baker a registered real 
estate broker in the District of Columbia. As a result of 
the contract the Plaintiff paid the sum of Five Hundred 
($500) Dollars to the Defendants as a deposit for the 
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purchase of the said property. Thereafter on July 31, 
1946 the Plaintiff made a contract with one Wm Eubanks 
for the sale of the said property for the total sum of 
Nineteen Thousand Five Hundred ($19,500) Dollars. 
Thereafter the Plaintiff demanded settlement of the prop¬ 
erty after searching title and discovered that the de¬ 
fendant, William H. Quick was not the sole owner of the 
property and did not convey the property or make settle¬ 
ment on the date set. 

149 Wherefore the Plaintiff demands judgment 
against the Defendant, William H. Quick in the sum 

of Four Thousand ($4000) Dollars interest and cost hereof. 

Wherefore the Plaintiff demands judgment against the 
Defendant, C. S. Baker for the sum of Five Hundred 
($500) Dollars and cost hereof. 

/s/ Morris Benson 
Morris Benson 
Attorney for Plaintiff 
203 Woodward Building 
Executive 8500 
* * * • 

150 Filed Feb 1 1947 Charles E. Stewart, Clerk 

Answer to Complaint for Damages 

That the defendant, William H. Quick, denies each and 
every allegation contained in the said complaint, and for 
further answer says; that at no time did he represent 
that he was the sole owner of premises 3528 13th Street, 
Northwest, nor did he agree to sell the entire premises 
for the sum of Sixteen Thousand ($16,000.00) Dollars. 
That the circumstances herein were known to the plain¬ 
tiff and he received no portion of the said Five Hundred 
($500.00) Dollar deposit, that he has no knowledge or in¬ 
formation either sufficient to admit nor deny the allega¬ 
tions with respect to William Eubanks. 
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WHEREFORE: Defendant, William H. Quick, demands 
that the said suit be dismissed as to him. 

! FIRST DEFENSE 

That the said complaint does not set forth a cause of 
action. 

SECOND DEFENSE 

j That the defendant, William H. Quick, at no time of¬ 
fered the said property for sale, save as to his sole and 
separate interest in the said property, and that it was 
understood that the said agent was to procure the other 
persons signature who had an interest in the said property 
and arrive at a separate agreement as to what was to be 
paid them for their interest in the said property, and did 
represent that his interest herein was worth the sum of 
Sixteen Thousand ($16,000.00) Dollars, which he was will¬ 
ing to accept. 

151 THIRD DEFENSE 

The said William H. Quick, believes at the time 
of the signing of a statement, that he was signing a state¬ 
ment to list the said property for sale and the said sale 
price was to be in the amount of Nineteen Thousand Five 
Hundred ($19,500.00) Dollars. 

FOURTH DEFENSE 

That the defendant, William H. Quick, never repre¬ 
sented that he was the sole owner of the said property 
as shown by the record in the Recorder of Deeds Office 
for the District of Columbia. That he only has an interest 
in the said property and that all of the other said persons 
to the contract had full knowledge that he only had an 
interest in the said property and could only deliver to 
them w’hat title he then had, which title was refused by 
the plaintiff herein. 
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WHEREFORE: Defendant, William H. Quick, demands 
that the suit be dismissed as to him. 

/s/ William H. Quick 
William H. Quick 

/s/ Otho D. Branson 
/s/ Emerson W. Browne 
Otho D. Branson 
Emerson W. Browne 
Attorneys for Defendant 
William H. Quick 
604 “D” St., N. W. 

Washington, D. C. 

I hereby demand a trial by Jury. 

• • # • 

152 Filed Feb 5 1947 Charles E. Stewart, Clerk 

Answer of Clarence S. Baker, Referred 
to in Caption as C. S. Baker , t/a Liberty Realty Co. 

First Defense 

The complaint fails to state a claim against this de¬ 
fendant upon which relief can be granted. 

Second Defense 

This defendant admits the allegation with respect to the 
execution of the contract between plaintiff and the de¬ 
fendant William H. Quick, whereby the said William H. 
Quick purported to be the owner of the real estate known 
as Lot 113, Square 2834, improved by premises 3528 13th 
Street, Northwest, Washington, D. C.; alleges that he is 
without knowledge and information sufficient to form a 
belief as to the truth of the allegation of the re-sale of 
said real estate, by the plaintiff, for nineteen thousand 
five hundred ($19,500.00) Dollars; admits that demand was 
made for settlement of the sale of the defendant William 
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H. Quick, aud that the said William H. Quick failed and 
refused to make settlement according to the terms of the 
contract. 

153 Counterclaim for Commission Earned and 

Interpleader 

1 1. This defendant and cross-claimant was employed by 
the defendant William H. Quick to obtain a purchaser for 
the real estate known as Lot 113, Square 2834, improved 
by premises 3528 13th Street, Northwest, Washington, 
D. C., for the sum of sixteen thousand ($16,000.00) dollars, 
for which this defendant and cross-claimant was to receive 
a commission of five (5%) percent, or eight hundred 
($800.00) dollars, from the defendant William H. Quick, 
and in pursuance thereof, he did obtain a purchaser for 
said property, ready, able and willing to purchase said 
property, and therefore earned the commission set forth 
in said contract, to-wit, the sum of eight hundred 
($SOO.OO) dollars, which the said defendant William H. 
Quick owes to this defendant and cross-claimant, 
i 2. This defendant and cross-claimant received the sum 
of five hundred ($500.00) dollars as a deposit from the 
plaintiff. 

3. According to the terms of the contract, if the plain¬ 
tiff has defaulted on account of said contract, this de¬ 
fendant and cross-claimant is entitled to one-half of the 
said deposit, in accordance with the terms of sale. 

WTTEREFORE, this defendant and cross-claimant de¬ 
mands: 

1. Judgment against the defendant William H. Quick 
for eight hundred ($800.00) dollars. 

2. That the Court order the plaintiff and the defend¬ 
ant William H. Quick to interplea their respective claims. 

3. That the Court adjudge whether the plaintiff or the 
defendant William H. Quick is entitled to the sum of five 
hundred ($500.) dollars so deposited, as in said com¬ 
plaint alleged. 


4. That the Court discharge this defendant from all 
liability in the premise except to the person it shall 

154 judge entitled to the sum of five hundred ($500.00) 
dollars. 

5. That the Court award to this defendant and cross¬ 
claimant his costs and attorney’s fee. 

/s/ Leonard A. Block 
Leonard A. Block, 

Attorney for Defendant and 
Cross-claimant Clarence S. 

Baker, referred to in caption 
as C. S. Baker, t/a Liberty 
Realty Co., 

703 Woodward Building, 
Washington, D. C. 

# # • • 

155 Filed Jul 31 1947 Charles E. Stewart, Clerk 

Answer to Counter-Claim and Interpleader 

The plaintiff admits the allegations with regard to the 
fact that she was obtained as a purchaser for premises 
3528 13th Street, N. W. in the city of Washington, D. C. 
for the sum of Sixteen Thousand Dollars ($16,000.00) 
for which the cross-claimant C. S. Baker was to receive 
five percent (5%) of the total sales price from the de¬ 
fendant William H. Quick. The plaintiff admits that she 
was ready, willing and able to purchase the property, how¬ 
ever, the remainder of the allegations in paragraph one 
of the counter-claim the plaintiff neither admits nor denies 
but demands strict proof thereof. 

2. The plaintiff admits the allegations as alleged in 
paragraph two of the counterclaim. 

3. The plaintiff neither admits nor denies the allega¬ 
tions of paragraph three of the said complaint. 

WHEREFORE the plaintiff demands as follows: 
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1. That in the absence of strict proof the cross-claim 
of the defendant be denied. 

2. That the deposit of Five Hundred Dollars ($500.00) 
be returned to the plaintiff. 

3. That the defendant be held responsible for damages 
as a result of his failure to comply with the contract as 
alleged in the original complaint. 

4. That the plaintiff be awarded in addition to damages, 
court costs and reasonable attorneys fees. 

/s/ Morris Benson 
Morris Benson 
Attorney for Plaintiff 
203 Woodward Building 
Washington, D. C. 

• • • • 

157 Filed Dec 29 1947 Harry M. Hull, Clerk 

Answer to Counterclaim 

That for answer to the said counterclaim the defendant, 
William H. Quick denies each and every allegation set 
forth therein. 

Wherefore he prays judgment of dismissal of the said 
counterclaim. 

/s/ Otho D. Branson 
/s/ Emerson W. Browne 

Attorneys for William H. 

Quick 

• • • • 


158 Filed Oct 8 1948 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for breach of contract by which the defendant 
William H. Quick agreed to convey certain real property 
to the plaintiff. 



The plaintiff claims that the defendant failed to make 
the conveyance and seeks a recovery of damages as fol¬ 
lows: 

1. A refund of $500.00 paid as a deposit on account of 
the purchase price. 

2. The sum of $3500.00 which constitutes the profits 
which the plaintiff would have realized on the resale of 
the premises, he having entered into a contract to sell the 
premises. The plaintiff is given leave to amend their 
prayer for relief by adding the words “and interest” 
after the words “the sum of $500.00” in the last line of 
the complaint. 

The defendant. Quick, claims that he was willing to con¬ 
vey such interest in the property as he had and that he 
did not have complete title to the premises. He further 
claims that the defendant, Baker, who was the real estate 
broker knew that the defendant did not have complete 
title. The defendant, Quick, further claims that he signed 
the contract while he was in a state of intoxication and 
did not realize what he was doing. 

The defendant, Baker, crossclaims against the defendant, 
Quick, for the sum of $800.00 constituting the commission 
for procuring the purchaser. 

The defendant, Quick, asks leave to amend the answer 
by including intoxication at the time of signing the con¬ 
tract as an additional defense. The Court denies the ap¬ 
plication, as evidently an afterthought and entirely lacking 
merit, since there is no contention that the plaintiff knew 
of Quick’s intoxication. 

159 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

It is stipulated that the contract in question dated July 
20, 1946 may be offered in evidence without proof of au¬ 
thenticity, and that the card listing the property with the 


I 
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defendant, Baker, may likewise be offered in evidence 
without further proof. 

Dated Oct. 7,194S. 

Alexander Holtzoff 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

Morris Benson 

Atty. for Plaintiff. 

Lewis F. Strite 

Atty. for Def. Baker. 

• • • • 

| 

160 Filed Apr 11 1949. Harry M. Hull, Clerk 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

Findings of Fact 

1. On July 20, 1946, plaintiff and defendant, Quick, 
entered into a certain written contract (plaintiff’s Exhibit 
No. 1) whereby plaintiff agreed to purchase and defendant 
agreed to sell a certain piece of real estate in this District, 
as described in said contract, and in the complaint herein. 
The selling price was $16,000 and at the time of the sign¬ 
ing and entering into said contract, the plaintiff deposited 
with the defendant, Clarence S. Baker, who trades as The 
Liberty Realty Company and who is a licensed real estate 
broker in the District of Columbia, the sum of $500.00. 

2. Said sales contract provides, among other things, as 
follows: 

“Within 60 days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement in 
accordance with the terms hereof.” 

3. And likewise: 
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“The seller agrees to pay to Liberty Realty Co. $800.00 
his agent, the regular rate of commission fixed by the 
Washington Real Estate Board and the Title Company, or 
the Real Estate Office through which settlement is made 
is hereby authorized and directed to make deductions of 
the aforesaid commission from the proceeds of the sale 
and to make payment thereof to the said agent. Entire 
deposit to be held by Liberty Realty Co. until settlement 
hereunder is made.” 

4. Title examination was ordered by the defendant, 
Clarence S. Baker, and upon completion of the examina¬ 
tion of title a date for settlement of the sale was made and 
the plaintiff and defendant, Clarence S. Baker, appeared 
at the place of settlement of the said contract but 
161 that said defendant, Quick, did not appear nor did 
he tender to the said plaintiff a deed conveying title 
to the said premises. Thereafter demand was made on 
the said defendant, Quick, to comply with the terms of 
the contract but he failed and refused and stated that he 
could not and would not comply with the contract by con¬ 
veying title for the price therein provided, i.e., the sum 
of $16,000.00. 

6. On August 1, 1946, the plaintiff entered into a cer¬ 
tain written contract (plaintiff’s Exhibit No. 2) whereby 
plaintiff (who was contract owner) agreed to sell the said 
real estate to one William F. Eubanks for the sum of 
$19,500, or a profit of $3,500.00. 

6. That prior to the signing and entering into such con¬ 
tract between the plaintiff and the defendant, Quick, the 
defendant, Quick, had authorized the defendant, Baker, 
to sell his said property and at the time of the signing of 
said contract he was mentally capable of contracting to 
sell the said real estate. 

Conclusions of Law 

1. The defendant, Quick, failed and refused to comply 
with the terms of said sales contract and this without legal 
justification or excuse. 
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2. The plaintiff was ready, willing and able to comply 
with the terms of said sales contract within the time pre¬ 
scribed by the terms thereof. 

3. At the trial of the issues of this cause, defendant, 
Quick, relied upon a ground for repudiation of said sales 
contract that he was drunk or intoxicated, winch was not 
sustained. 

4. The defendant, Quick, failed and refused to deliver 
a deed conveying title to said property to the plaintiff. 

5. The plaintiff w’as and is entitled to a profit of $3,500 
as damages suffered by plaintiff by reason of defendant’s 
aforesaid default. The defendant, Baker, having procured 
a purchaser ready, willing and able to purchase the said 
property at the price provided in the contract (plaintiff’s 
Exhibit No. 1) and in pursuance of the terms thereof, is 
entitled to a commission of SS00.00 from the said defend¬ 
ant, Quick. 

6. The Court finds for the plaintiff, Pointer. The plain¬ 
tiff is entitled to recover from the defendant, Quick, 

162 the sum of $3,500, with costs against the said de¬ 
fendant, Quick, and in favor of the said plaintiff, 
Pointer, against the defendant, Baker, in the sum of $500, 
representing the amount of the deposit deferred to in said 
contract (plaintiff's Exhibit No. 1). The defendant, Baker, 
having included in his answer a plea of interpleader and 
having tendered himself ready, willing and able to pay 
the $500 to the plaintiff or whomsoever the Court found 
entitled thereto, is not liable for interest thereon or costs. 

7. The Court finds for the defendant, Baker. The de¬ 
fendant, Baker, is entitled to judgment with costs against 
the defendant. Quick, in the sum of $800 this 11th day of 
April, 1949. 

F. Dickinson Letts, 

Judge. 

• • • • 
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163 Judgment for Damages 

This cause came on for hearing and upon a complaint, 
answer, counterclaim and interpleader by C. S. Baker, 
and after hearing all the evidence adduced in open Court, 
the Court hereby, 

ORDERS, ADJUDGES and DECREES as follows: 

1. The plaintiff, Katherine M. Pointer, is hereby 
granted a .judgment against the defendant, William H. 
Quick, in the sum of $3,500.00 besides costs. 

2. The plaintiff, Katherine M. Pointer, is hereby granted 
a judgment against the defendant, C. S. Baker, trading 
as the Liberty Realty Company, in the sum of $500.00, 
without costs or interest to date. 

3. The defendant, C. S. Baker, is hereby granted a 
judgment against the defendant, William H. Quick, in the 
sum of $800.00. 

F. Dickinson Letts, 

Judge. 

# # # # 

Filed Jul 27 1949. Harry M. Hull, Clerk 

164 Notice of Appeal 

Notice is hereby given this 27tli day of July, 1943, 
that William H. Quick, defendant, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
30th day of June, 1943 in favor of Katherine M. Pointer 
and C. S. Baker, against said William H. Quick. 

/s/ Josiah Lyman 
Josiah Lyman, 

Attorney for Defendant, 
William H. Quick. 

1025 Conn. Ave., N. W. 
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EXCERPTS FROM TESTIMONY AND 
PROCEEDINGS 

I 

o • # • # 

O 

Opening Statement on Behalf of Plaintiff 

MR. BENSON: If Your Honor please, this is a case 
where we are suing to get back a $500 deposit placed 
on the purchase of a home. In addition to that, we are 
suing for $3500 as damages for failure to complete the 
contract of sale. 

• • • • 

4 Opening Statement on Behalf of 

Defendant William H. Quick 

MR. BRANSON: My position in this case is that at 
the time of the execution of this contract of sale my 
client at that time disclosed to the agent he was only a 
joint tenant in this particular property, and that 

5 he would have to get his mother to join in the 
sale of the property, that notwithstanding this fact 

he presented this contract, which was not signed by the 
plaintiff at the time it was presented to him; it was a 
blank contract; that after his signature on the contract 
that the agent never followed through to get the signature 
of his mother, Mary J. Quick. 


Also as an additional matter of defense, we expect to 
show that at the time of the signing of the particular con¬ 
tract in question that this lady has suffered no damages 
except the deposit she has placed; that she never at- 
temped to sell the contract which she had a right to, 
though, under the terms of the contract if she had a con¬ 
tract; that what she attempted to do was to represent 
herself as the owner of the property to make a sale 
6 of it when, in truth and in fact, she was not the 
owner of the property, and that the contract is a 
fraudulent contract and not enforceable in law. 
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Katherine M. Pointer 

Direct Examination 

• • • • 

15 BY MR. BRANSON: 

• • • • 

Q What date was it you appeared at the Title Com¬ 
pany? A I don’t remember the date; it has been two 
or three years ago. 

Q You don’t remember the date you went to the Title 
Company? A No. 

Q Do you know whether this man was ever notified in 
writing of the date of settlement at the Title Company? 
A No. 

Q Now, how did you ascertain the date that you 

16 were to settle at the Title Company? A I got it 
from Mr. Quick. 

Q You got it from Mr. Quick? A Mr. Baker. 

Q Do you remember when you got it from Mr. Baker? 
A No. 

Q What Title Company was it, the District, or Co¬ 
lumbia? A The District Title Company on I Street. 

Q Now, did you ever receive a preliminary report of 
title from the District Title Company? A I don’t re¬ 
member. 

Q You don’t remember? A No. 

17 BY MR. BRANSON: 

Q On the date of settlement had you at that 
time had a contract for the sale of the premises? A I 
had sold the house. 

Q You had sold it before you settled? A That’s 
right. 

MR. BRANSON: Mav I see the contract, please? 

BY MR. BRANSON: 

Q Now, at the time you presented that contract to Mr. 
William F. Eubanks did you tell Mr. Eubanks you didn’t 
own the place, that you merely had a contract to buy the 
place? A Why, sure, I would have the place. 
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Q Answer the question, please. Do you remember the 
question? A Yes. 

Q You told him you didn’t have title to the place, 

18 you just had a contract to purchase? A I told him 
I purchased the place but I didn’t solely own it. 

• • m # 

Q And that is where Mr. William F. Eubanks signed 
this contract to purchase this property? A That is 
where we met. 

Q Did he sign this contract then and there? A Not 
at that time. 

Q When did he sign and where did he sign? A 
Where did he sign that paper? 

Q Yes? A In my attorney’s office. 

Q Who is your attorney? Who was your attorney at 
that time? A Mr. Morris Benson. 

Q On August 1st he signed this contract in Mr. 

19 Benson’s office? A That’s right. 

# * • # 

22 MR. BENSON: I don’t seem to have the case 
number of the Title Company. I thought I did. 

• • • • 

30 Q Where did you sign the first contract? A In 
Mr. Baker’s office. 

Q This is the contract you signed, showing you Plain¬ 
tiff’s Exhibit 1? A Yes, this is the contract I signed 
in Mr. Baker’s office. 

Q Was this contract prepared while you were there, 
or was it already prepared when you arrived at Mr. 
Baker’s office? A He prepared it. He sat down and 
prepared this contract, writing and everything, and Mr. 
Quick signed it, and he brought it to me and I signed it. 

Q Wait a minute, you say Mr. Quick signed it? A 
Yes. 

Q Where was it signed by Mr. Quick, if you know? 
A I don’t know; Mr. Quick brought the contract to me. 
MR. BENSON: Baker you mean. 
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MR. BLOCK: You shouldn’t say that. This is a very 
intelligent witness. 

THE WITNESS: I get the two mixed up. 

MR. BLOCK: Perhaps I will identify them by the 
agent. 

BY MR. BLOCK: 

Q You went to the agent’s office, is that correct, and 
signed this contract? Is that right? A Yes. 

31 Q And was Mr. Quick, this man over here, pres¬ 
ent when you signed the contract, do you remember? 

I am not trying to trick you. A I don’t remember 
everything. 

THE COURT: I didn’t understand. 

THE WITNESS: I can’t remember everything, it has 
been three years ago. 

THE COURT: Think about the question and then an¬ 
swer it. 

BY MR. BLOCK: 

Q WTio was present when you signed it? That is sim¬ 
ple enough. You should remember that. A I, and Mr. 
Quick, and Mr. Benson, the real estate company agent. 

Q Now wait a minute, aren’t you getting the names 
mixed up? 

THE COURT: Show her the contract. 

BY MR. BLOCK: 

Q Here is the contract of the Liberty Realty Company 
with its office on Florida Avenue. 

Now, did you sign that contract at the office of the 
Liberty Realty Company on Florida Avenue? A I 
signed it at the office of the Liberty Realty Company on 
Florida Avenue. 

MR. BRANSON: Just a minute. Mr. Benson is nod¬ 
ding his head as to how she should answer, and I 

32 think it is improper. 

MR. BENSON: If I nodded my head it is unin¬ 
tentional. 
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BY MR. BLOCK: 

Q Suppose you look at me. A I didn’t look at him. 
Q I ask you whether or not Mr. Baker, the defendant 
sitting over there, with the glasses, was present wdien you 
signed this contract? A He gave it to me, yes. 

Q And it was signed in his office? A Yes. 

Q Was anyone else there, if you recall? A No. 

• • • • 

34 BY MR. BRANSON: 

Q Was Mr. Quick’s signature on that contract 
at the time you signed it in Mr. Baker’s office? A I don’t 
remember. I don’t think so. 

• • • • 

Q Were those erasures present on the contract at the 
time you signed it? A Yes. 

• • • # 

35 Q At that time you knew you didn’t have title 
to the property, didn’t you? A I knew it wasn’t 

fully paid for. 

Q At that time you were present in the attorney’s office 
did he tell you the only thing you could do would be to 
assign your contract rights? A I don’t remember that 
expression. 

• • • • 

Redirect Examination 

• • • • 

36 THE COURT: I see that it says 60 days and 
the other one 30 days. 

• « # • 

BY MR. BENSON: 

Q Now, will you tell the Court what date this contract 
was signed on? A August 1,1946. 

• • • • 
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38 Recross Examination 

• • • • 

Q Now, when you answered in cross examination by 
Mr. Block whether Mr. Baker had ordered the title, you 
said he was supposed to have. As a matter of fact, you 
don’t know whether title was ever ordered, do you? A 
Oh, yes. 

Q Oh, yes? How do you know? How do you know? 
A I don’t remember the exact date, or how it was, but 
I was notified of the date to go to that office of the Title 
Company. 

Q By whom? A I don’t remember; if I had the let¬ 
ter I could make the direct statement, but I just didn’t 
wander down there. I had a definite time to go down 
there, and I did. 

Q But you don’t remember what date that was? A 

Three years ago, and I had a nervous breakdown. 

39 Q Who was the settlement clerk on that date? 

A Pardon me? 

Q You appeared at the Title Company. What did you 
do when you appeared at the Title Company? Did you 
go to the desk and ask who was the settlement clerk? 
A T don’t remember all those details. 

Q You never went to the desk and asked for the settle¬ 
ment clerk to ascertain who was to settle the case? A 
No, no, sir. 

• • • * 

BY MR. BENSON: 

Q Mrs. Pointer, when you got to the Title Company 
did you ask them who was going to handle the case, settle 
the arrangements? Did they tell you the name of the 
man? A T don’t remember the conversation, but some 
words were said, and they told me to be seated, and I sat 
down and waited and waited and nobody came, and so I 
got disgusted, and I can’t remember every detail, every 
step I made, and what I said and where I went, and what 
I did. 
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William F. Eubanks 


• # • • 

43 Cross Examination 

* • • # 

46 BY MR. BRANSON: 

Q What type of floors did that house have? A 
I was never in the house. 

Q You never was in the house? A I saw the house. 
THE COURT: What is that ? 

THE WITNESS: I was never in the house. 

THE COURT: You weren’t ? 

THE WITNESS: I weren’t. 

THE COURT: All right. 

BY MR. BRANSON: 

Q And you contracted to pay $19,500 for a house you 
never went into ? A I did. 

• • * * 

47 BY MR. BRANSON: 

Q Did you at any time order title from the 
Title Company after you signed this contract? A I did 
not. 

# • # • 

48 Q How long have you known Mrs. Katherine 
Magnolia Pointer? A Since 1946. 

Q In what part of 1946 did you meet her? A A 
couple of days, I imagine, before. 

# * # • 


51 


William Henry Quick 

• • • • 


Direct Examination 
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52 Q Did you at that time inform him of the con¬ 
dition of the title of the property? A Yes. 

THE COURT: Inform who ? 

BY MR. BRANSON: 

Q Who did you inform? A At this particular time? 
Q Yes. A I told Mr. Baker that my mother was in it. 
Q Did you show him this deed? A Yes. 

• • • * 

53 MR. BRANSON: I introduce this in evidence. 
(Thereupon deed identified by witness was by the 

Court received in evidence as Defendant Quick Exhibit 
No. 1.) 

BY MR. BRANSON: 

Q Now, were you ever notified of any date of settle¬ 
ment at the Title Company? A No, sir. 

Q Did you ever receive any indication that settlement 
had been fixed? A No, sir. 

Q Were ever any demands made on you by the plain¬ 
tiff in this case to settle and deliver a deed to her 

54 in fee simple? A Do you mean Mrs. Pointer come 
to me? 

Q Yes, did she ever make a demand on you for a deed 
to those premises? A No, sir. 

Q WThat did she do, if anything? A Mrs. Pointer 
called me a few days after I signed this contract and told 
me she understood I couldn’t get rid of the property, and 
she wanted her money back from Mr. Baker. 

• * # * 

Q Did she ever communicate with you after that date? 
A Yes, that was the second occasion she came up. She 
said she wanted to talk to me about the property, and 
wanted to see if I could please help her get the money 
back from Mr. Baker, the $500. 

Q Was that prior to August 1, 1946? A Yes, sir. 

* * • # 
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55 Q It was around August 1st! A Yes, sir. 

• • • • 

Q And at no time were you requested to appear at the 
Title Company? A No, sir. 

• • • « 

Q Did you ever receive a letter of any type from 

56 either Mr. Benson or this lady? A No, sir. 

Q Did you ever receive any letter or communi¬ 
cation prior to August 1,1946? A No, sir. 

Q Did you ever receive any after August 1st? A No, 
sir. 

• • • • 

Cross Examination 

• • • • 

Q Did she sign a contract to buy it? A I don’t know. 

• # • • 

58 Q Were you ever notified by Mr. Baker that the 

59 property was ready for settlement? A No, sir. 

• • • • 

Q Isn’t it a fact that Mr. Baker and Mrs. Pointer both 
called upon you several months afterwards, more than the 
60-dav period to settle this property, Mrs. Pointer wanted 
the house and wanted to go through with it, isn’t that 
the fact? A Your question is did they get in touch with 
me? 

60 Q Yes. A No, sir. 

• # • • 

BY MR. BENSON: 

Q Didn’t Mr. Baker and Mrs. Pointer, or both, notify 
you they wanted the property after the 60 days was up? 

• • • • 

THE WITNESS: No, sir. 

• • • • 
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63 BY MR. BENSON: 

Q Isn’t it a fact that you received a letter from 
the District Title Company to be at the settlement! A 
No, sir. 

• • • • 

Q Are you willing to sell it today for $19,500? 

64 A No. 

Q Isn’t it a fact that you signed it for $16,000? 
A I couldn’t sell it all, my mother was in it. 

• • • • 

Cross Examination 

• • • # 

65 Q Had you signed a listing card with either 
Baker or Davis ? A No, sir. 

• • • • 

66 Q You know you didn’t sign any listing card 
on the property A No. 

• • • • 

67 Q When did you next see Baker? A Oh, in 
30 or 40 minutes. 

Q He came back to the house? A Yes. 

68 Q What did he say to you? A He asked me 
if I would sign the paper? 

Q What did you say? A I showed him the paper 
that my mother was in it. 

• * • • 

71 Q Now, you say you showed this deed to Mr. 

72 Baker, is that correct? A Yes, sir. 

• • • • 

Q When did you show it to Baker? A I showed it 

to him. 

Q When? A "When we were talking about the prop¬ 
erty. 
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Q When you signed the contract or before? A Be¬ 
fore. 

73 Q How long before? A I don’t know, mavbe 
ten minutes. 

• • • • 

74 Q But you did find this deed and show it to him? 
A About my mother being interested in the prop¬ 
erty. 

Q Where is your mother? A She is in North Caro¬ 
lina. 

Q Where was that? A She might have been in North 
Carolina or New York. 

Q Did you tell her about selling the property? A 
Yes. 

Q What did she say? A “It is my property.” 

• t • • 

80 BY MR. BENSON: 

Q Mr. Quick, when you saw the contract that 
Mr. Baker had presented to you for the sale of this house, 
did you notice whether or not Mrs. Pointer’s name was 
alreadv signed on there? A I didn’t see the name at 
all. 

S3 Further Cross Examination 

BY MR. BLOCK: 

i i • t 

Q Did you say you did not sign a listing card? A I 
did not. 

• • • # 

S6 John Edward Kelly 

• • • • 


Direct Examination 

BY MR. BRANSON: 

• • • • 
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87 Q Did you hear any of the conversation between 
him and Mr. Baker? A Yes, I do remember he 
said to Mr. Baker that his mother would have to sign the 
papers. 

• * • • 

89 BY MR. BENSON: 

Q What other conversation did you hear? A 
I remember telling Mr. Baker his mother had to sign the 
papers. 

Q Who said this? A Mr. Quick told Mr. Baker. 

• • • • 


94 Cross Examination 

• # • • 

97 Q Did you hear any conversation between them? 
A I heard Mr. Quick tell Baker his mother would have 
to sign the papers. 

• • • * 

Q What was his statement to Baker? What exactly 
did he say? A The only thing I remember him saying 
was that his mother would have to sign, too. 

• • • • 

98 Q Did he exhibit any other paper to Baker? A 
Yes, I think I do recall him showing him some other 
paper. 

Q How many? A One. 

Q What was it? A I don’t know. 

Q What did he say to him when he exhibited this 
paper to him? A The only thing I heard him say was 
that his mother would have to sign. 

Q Where did he get the other paper? A Out of his 
drawer. 

Q Did he get up out of bed? A Yes. 

Q And walked over to the desk drawer? A Yes. 

Q And brought it out. You are certain he got out of 
bed and walked over to the desk drawer? A Yes. 

Q And exhibited the paper to Baker? A Yes. 
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• • • • 

101 Thelma Lee Alfred 

• • • • 

103 Cross Examination 

BY MR. BENSON: 

105 Q What conversation did yon hear between Mr. 

Baker and Mr. Quick, if any? A When I went 
upstairs, I was only up there a few moments, and when I 
got up there Mr. Quick was talking to Mr. Baker, and I 
waited until the conversation was finished, and Mr. Quick 
told Mr. Baker, “Remember, my mother has to sign this 
contract.* * 

Q Who else was present? A Mr. Kelly was present, 
he was in the room at the time. 

• • • • 

121 Clarence S. Baker 

• • • • 

Direct Examination 

• • • • 

131 Q Now, did there come a time when you got a 
preliminary report? Was there ever a preliminary 
report furnished in this case? A There was never a pre¬ 
liminary report furnished in this case. 

• • • • 

134 Cross Examination 

• • • « 

139 Q You are the same Clarence S. Baker who was 
convicted of embezzlement on December 14, 1934, 
and sentenced to the penitentiary for a period of 18 months 
to three years ? A Yes. 

• • • • 
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DEFENDANT’S EXHIBIT NO. 1 

179 Filed Mar 31 1950. Harry M. Hull, Clerk 

No Revenue 
THIS DEED 

Made this 9th day of July in the year one thousand nine 
hundred and forty-five, by and between Flormie M. Foster, 
of the City of Washington, District of Columbia, party of 
the first part, and William Harvey Quick of Washington, 
District of Columbia, and Mary J. Quick of Sandford, 
North Carolina, parties of the second part: 

Witnesseth, that in consideration of Ten Dollars, the 
party of the first part does hereby grant unto the parties 
of the second part, in fee simple as joint tenants, all that 
piece or parcel of land, together with the improvements, 
rights, privileges and appurtenances to the same belonging, 
situate in the District of Columbia, described as follows, 
to wit: Lot numbered One Hundred and Thirteen (113) 
in James A. Roger’s subdivision of lots in Block numbered 
Forty-three (43) (t Holmead Manor”, as per plat recorded 
in the Office of the Surveyor for the District of Columbia 
in liber 34 at folio 152; subject to the building restriction 
line established at 20 feet from the street line by proceed¬ 
ings in District Court Cause No. 1551 in the Supreme Court 
of the District of Columbia and shown on plat recorded in 
said Surveyor’s Office in Liber 78 at folio 1; subject to the 
covenants that when a building is erected on said lot or 
arvy part thereof, it shall not cost less than $1^00.00; said 
described land is now know for purposes of assessment 
and taxation as Lot 113 in Square 2834. With improve¬ 
ments thereon known as 3528 13th St., N. W. 

And the said party of the first part covenants that she 
will warrant specially the property hereby conveyed; and 
that she will execute such further assurances of said land 
as may be requisite. 
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'Witness my hand and seal the day and year hereinbefore 
written. 

In presence of— 

/s/ Flonrie M. Foster [Seal] 

/s/ Anne W. Toliver 

180 Filed Mar 31 1950. Harry M. Hull, Clerk 
District of Columbia, to wit: 

I, Anne W. Toliver, a Notary Public in and for the Dis¬ 
trict aforesaid, HEREBY CERTIFY that Flormie M. 
Foster who is personally well known to me as the grantor 
in, and the person who executed the aforegoing and an¬ 
nexed deed, dated July 9, A. D. 1945, personally appeared 
before me in the said District and acknowledged the said 
deed to be her act and deed. 

Given under my hand and seal this 9th day of July, 1945. 

/s/ Anne W. Toliver 

Notary Public in and for the 
City of Washington, Dis¬ 
trict of Columbia 

22728 

DEED 

Flonnie M. Foster 
to 

William Harvey Quick 
Mary J. Quick 

Received for Record on the 9 day of July, A. D. 1945, 
at 2:30 o’clock P. M., and recorded in Liber No. 8128 at 
Folio 309, one of the Land Records for the District of Co¬ 
lumbia, and examined by 

Marshall L. Shepard 

Recorder 

Mail to William Harvey Quick 
352813th St., N. W. 

Washington, D. C. 
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182 Filed May 5 1950. Harry M. Hull, Clerk 

PLAINTIFF’S EXHIBIT NO. 1 

C. S. Baker, Broker 
Michigan 3757 
LIBERTY REALTY CO. 

543 Florida Avenue, Northwest 
Real Estate, Loans, and Insurance 
Kathryn M. Pointer, et al., 
vs. 

William H. Quick 
Civil Action No. 303-47 

Washington, D. C. July 20 19 46 

Received from Mrs. Katherine Magnolia Pointer a de¬ 
posit of Five Hundred Dollars ($500.00) to be applied as 
part payment of the purchase of Lot 113 in Square 2834, 
with improvements thereon known as No. 3528 13th St. 
N. W. in the District of Columbia, upon the following 
terms of sale: 

Total price of property Sixteen Thousand Dollars 
($ 16,000.00) 

The purchaser agrees to pay Three Thousand Dollars 
($3000.00) cash at the date of conveyance of which sum 
this deposit shall be a part. 

• The purchaser is to assume, give, place, take title sub¬ 
ject to, a first deed of trust secured on the premises of Ten 
Thousand Dollars ($10,000.00) due Payable Monthly until 
paid, bearing interest at the rate of 5 per cent per annum, 
payable Monthly. Purchaser desires this property for her 
immediate use and occupancy. 

The balance of deferred purchase money is to be secured 
by a Second deed of trust on said property, to be paid in 
monthly installments of Forty Dollars ($40.00) or more, 
including interest at the rate of 6 per cent per anTinTn, 
each installment when so paid to be applied, first to the 
payment of interest on the amount of principal remaining 
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unpaid and the balance thereof credited to principal. Sec¬ 
ond Trust to be $3000.00. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as 
aforesaid: title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of rec¬ 
ord, if any; otherwise said deposit is to be returned and 
sale declared off at the option of the purchaser, unless the 
defects are of such character that they may readily be 
remedied by legal action, but the seller and agent are 
hereby expressly released from all liability for damages 
by reason of any defect in the title. In case legal steps 
are necessary to perfect the title, such action must be taken 
by the seller promptly at his own expense, whereupon the 
time herein specified for full settlement by the purchaser 
will thereby be extended for the period necessary for such 
prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for pur¬ 
chase money trust, if any, are to be at the cost of the pur¬ 
chaser; provided, however, that if upon examination the 
title should be found defective the seller hereby agrees to 
pay the cost of the examination of the title and also to pay 
to the agent herein a commission hereinafter provided for 
just as though the sale had actually been consummated 
and all the terms of this contract complied with. 

Within 60 days from the date of acceptance hereof by 
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the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement in 
accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, 
or without forfeiting the said deposit the seller may avail 
himself of any legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agent one-half thereof 
as a compensation for his services to him. 

Settlement is to be made at the office of District Title 
Co. or at the Title Company searching the title, and de¬ 
posit with the Title Company or with Liberty Realty Co. 
of the purchase money, the deed of conveyance for execu¬ 
tion and such other papers as are required of either party 
by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 
Monthly. Seller agrees to give possession at time of settle¬ 
ment, and in the event he shall fail so to do he shall be¬ 
come and be thereafter a tenant by sufferance of the pur¬ 
chaser and hereby waives all notice to quit, as provided 
by the laws of the District of Columbia. (Strike one of 
the two foregoing sentences.) 

The risk of loss damage to said property by fires or 
other casualty until the deed of convevance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 
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The seller agrees to pay to Liberty Realty Co. $300.00 
his agent, the regular rate of commission fixed by the 
Washington Real Estate Board and the Title Company, 
or the Real Estate Office through which settlement is made 
is hereby authorized and directed to make deductions of 
the aforesaid commission from the proceeds of the sale and 
to make payment thereof to the said agent. Entire deposit 
to be held by Liberty Realty Co. until settlement here¬ 
under is made. 

The principals of this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

C. A. Baker, 

Agent 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

/s/ Katherine Magnolia Pointer 
7/20, 19 46 Purchaser 

/s/ Wm. H. Quick 

7/20,1946 Seller 

Pre-Trial Exhibit A. H. Justice 

Property is to be conveyed in the name of. 

181 PLAINTIFF'S EXHIBIT NO. 2 

Sales Contract 

Washington, D. C., August 1, 19 46. 

Received from William F. Eubanks a deposit of five 
hundred Dollars ($500.00) (Cash) to be applied as part 
payment of the purchase of Lot 113, Square 2834 with im¬ 
provements thereon known as 3528 Thirteenth Street, N. 
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W. in the District of Columbia upon the following terms 
of sale: 

(1) Price nineteen thousand five hundred Dollars ($ 23 ,- 
500.00). 

(2) Purchaser agrees to pay five thousand Dollars 
($5,000) cash at the date of conveyance, of which sum this 
deposit shall be a part. 

(3) The purchaser is to place a first deed of trust se¬ 
cured on the premises of 3528 Thirteenth Street, N. W., 
in the sum of eight thousand dollars or better ($8,000 or 

more) due.19., bearing 

interest at the rate of five per cent per annum, payable in 
installments of $7.50 per thousand per month on the trust, 
including interest. 

(4) For the balance of deferred purchase money 
amounting to sixty-five hundred dollars ($6,500.00 ) pur¬ 
chaser is to execute and deliver a second deed of trust se¬ 
cured on said premises, to be paid in monthly installments 
of sixty-five dollars ($65.00), or more, including interest 
at the rate of 6 per cent per annum, each installment when 
so paid to be applied, first to the payment of interest on 
the amount of principal remaining unpaid and the balance 
thereof credited to principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

(5) The property is sold free of encumbrance, except 
as aforesaid; title is to be good of record, subject, however, 
to covenants, conditions and restrictions of record, as set 
forth on the reverse side hereof or attached hereto and 
made a part hereof; otherwise, the deposit is to be re¬ 
turned and sale declared off at the option of the purchaser, 
unless the defects are of such character that they may 
readily be remedied by legal action, but the seller and 
Agent are hereby expressly released from all liability for 
damages by reason of any defect in the title. In case legal 
steps are necessary to perfect the title, such action must 
be taken promptly by and at the seller’s expense, w’here- 
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upon the time herein specified for full settlement fcy the 
purchaser will thereby be extended for the period neces¬ 
sary for such action. 

(6) Seller agrees to execute and deliver a good and suf¬ 
ficient special warranty deed, and to pay for Federal rev¬ 
enue stamps on the deed. 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: tenant-occupied; pur¬ 
chased to use his own means to obtain possession. 

Seller agrees to give possession at time of settlement. 
If seller shall fail so to do and occupies said property, 
seller shall become and be thereafter a tenant at sufferance 
of the purchaser, and hereby expressly waives all notice 
to quit provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to the purchaser or is recorded 
for him by the Title Company making the settlement. 

(9) All notices of violations of Municipal orders or 
requirements noted or issued by any Department of the 
District of Columbia, or actions in any court on account 
thereof, against or affecting the property at the date of 
settlement of this contract, shall be complied with by the 
seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender 
of performance of the terms hereof. 

(11) Rents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District 
of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment 
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therefor has been levied or not, shall be paid by the seller 
or allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all record¬ 
ing charges, including those for purchase money trust, if 
any, are to be at the cost of the purchaser who hereby 
authorizes the undersigned Agent to order the examination 
of title; provided, however, that if upon examination the 
title should be found defective, and is not remedied as 
aforesaid, the seller hereby agrees to pay the cost of the 
examination of the title and also to pay the Agent herein 
the commission hereinafter provided for just as though the 
sale had actually been consummated and all the terms of 
this contract complied with. 

(13) Within 30 days from the date of acceptance hereof, 
by the seller, or as soon thereafter as a report on the title 
can be secured if promptly ordered, and/or survey, if re¬ 
quired, the seller and purchaser are required and agree 
to make full settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting 
the deposit, the seller may avail himself of any legal or 
equitable rights and remedies which he may have under 
this contract. 

(14) The entire deposit shall be held by seller, Kather¬ 
ine Pointer, until settlement hereunder is made or until the 
deposit is forfeited. In the event of the forfeiture of the 
deposit, the Agent shall retain one-half thereof as a com¬ 
pensation for his services and shall pay to the seller the 
remaining one-half of the forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the Dstrict of Columbia, wher¬ 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is sub¬ 
stituted automatically. If the property is serviced by the 
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Washington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to No broker , Agent, the 
regular rate of commission fixed by the Washington Real 
Estate Board, the amount of which said commission being 
hereby assigned to the Agent by the seller out of the pro¬ 
ceeds of sale. The party through whom settlement here¬ 
under is made is hereby authorized and directed to make 
deduction of the aforesaid commission from the proceeds 
of the sale and to make payment thereof to said Agent. 

(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not herein 
contained. Executed in Duplicate 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

/s/ Katherine M. Pointer 
Purchaser 

/s/ William F. Eubanks 
Purchaser 

Property is to be conveyed in the name of William F. 
Eubanks 

178 Filed March 6 1950. Harry M. Hull, Clerk 
Sales Contract 

Washington, D. C., August 1, 1946. 

Received from William F. Eubanks a deposit of five 
hundred Dollars ($500.00) (Cash) to be applied as part 
payment of the purchase of Lot 113, Square 2834 with im¬ 
provements thereon known as 3528 Thirteenth Street, N. 
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W. in the District of Columbia upon the following terms 
of sale: 

(1) Price nineteen thousand five hundred Dollars {$19,- 
500.00). 

(2) Purchaser agrees to pay five thousand Dollars 
{$5,000) cash at the date of conveyance, of which sum this 
deposit shall be a part. 

(3) The purchaser is to place a first deed of trust se¬ 
cured on the premises of 3528 Thirteenth Street, N. W., 
in the sum of eight thousand dollars or better {$8,000 or 

more) due.19., bearing 

interest at the rate of five per cent per annum, payable in 
installments of $7.50 per thousand per month on the trust, 
including interest. 

(4) For the balance of deferred purchase money 
amounting to sixty-five hundred dollars {$6,500.00) pur¬ 
chaser is to execute and deliver a second deed of trust se¬ 
cured on said premises, to be paid in monthly installments 
of sixty-five dollars {$65.00), or more, including interest 
at the rate of 6 per cent per annum, each installment when 
so paid to be applied, first to the payment of interest on 
the amount of principal remaining unpaid and the balance 
thereof credited to principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

(5) The property is sold free of encumbrance, except 
as aforesaid; title is to be good of record, subject, however, 
to covenants, conditions and restrictions of record, as set 
forth on the reverse side hereof or attached hereto and 
made a part hereof; otherwise, the deposit is to be re¬ 
turned and sale declared off at the option of the purchaser, 
unless the defects are of such character that they may 
readily be remedied by legal action, but the seller and 
Agent are hereby expressly released from all liability for 
damages by reason of any defect in the title. In case legal 
steps are necessary to perfect the title, such action must 
be taken promptly by and at the seller’s expense, where- 
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upon the time herein specified for full settlement by the 
purchaser will thereby be extended for the period neces¬ 
sary for such action. 

(6) Seller agrees to execute and deliver a good and suf¬ 
ficient special warranty deed, and to pay for Federal rev¬ 
enue stamps on the deed. 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: tenant-occupied; pur¬ 
chased to use his own means to obtain possession. 

Seller agrees to give possession at time of settlement. 
If seller shall fail so to do and occupies said property, 
seller shall become and be thereafter a tenant at sufferance 
of the purchaser, and hereby expressly waives all notice 
to quit provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to the purchaser or is recorded 
for him by the Title Company making the settlement. 

(9) All notices of violations of Municipal orders or 
requirements noted or issued by any Department of the 
District of Columbia, or actions in any court on account 
thereof, against or affecting the property at the date of 
settlement of this contract, shall be complied with by the 
seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender 
of performance of the terms hereof. 

(11) Rents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes as issued hv the Collector of Taxes of the District 
of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment 
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therefor has been levied or not, shall be paid by the seller 
or allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenne stamps, if any, and all record¬ 
ing charges, including those for purchase money trust, if 
any, are to he at the cost of the purchaser who hereby 
authorizes the undersigned Agent to order the examination 
of title; provided, however, that if upon examination the 
title should be found defective, and is not remedied as 
aforesaid, the seller hereby agrees to pay the cost of the 
examination of the title and also to pay the Agent herein 
the commission hereinafter provided for just as though the 
sale had actually been consummated and all the terms of 
this contract complied with. 

(13) Within 30 days from the date of acceptance hereof, 
by the seller, or as soon thereafter as a report on the title 
can be secured if promptly ordered, and/or survey, if re¬ 
quired, the seller and purchaser are required and agree 
to make full settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting 
the deposit, the seller may avail himself of any legal or 
equitable rights and remedies which he may have under 
this contract. 

(14) The entire deposit shall be held by seller , Kather¬ 
ine Pointer , until settlement hereunder is made or until the 
deposit is forfeited. In the event of the forfeiture of the 
deposit, the Agent shall retain one-half thereof as a com¬ 
pensation for his services and shall pay to the seller the 
remaining one-half of the forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the Dstrict of Columbia, wher¬ 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is sub¬ 
stituted automatically. If the property is serviced by the 
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Washington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to No broker , Agent, the 
regular rate of commission fixed by the Washington Real 
Estate Board, the amount of which said commission being 
hereby assigned to the Agent by the seller out of the pro¬ 
ceeds of sale. The party through whom settlement here¬ 
under is made is hereby authorized and directed to make 
deduction of the aforesaid commission from the proceeds 
of the sale and to make payment thereof to said Agent. 

(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not herein 
contained. Executed in Duplicate 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

/s/ William F. Eubanks 
Purchaser 

/s/ Katherine M. Pointer 
Seller 

Property is to be conveyed in the name of William F. 
Eubanks. 
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Foe the Disteict of Columbia Ciecuit 


No. 10,460 

William H. Quick, 

Appellant, 

vs. 

Katherine M. Pointer, C. S. Baker, 

Appellees. 

Appeal from the United States District Court 
for the'District of Columbia 


BRIEF FOR APPELLEE POINTER 


INTRODUCTORY STATEMENT 

This case is on appeal by defendant below, Wm. H. 
Quick, from a judgment of the District Court of the 
United States for the District of Columbia awarding 
damages against said defendant Quick in the sum of $3500, 
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besides costs, in favor of plaintiff Pointer and also dam¬ 
ages of $800 in favor of defendant C. S. Baker against 
defendant Quick. The judgment of the Court also awarded 
damages of $500 to plaintiff Pointer against defendant 
Baker but defendant Baker has not taken an appeal. 
Findings were made by the Court immediately upon con¬ 
clusion of all of the testimony and later formal Findings 
of Fact and Conclusions of Law were prepared and signed 
by the Court (Appellant’s App. 10A, 11A, 12A). 

The issues tried by the Court are discernible from a 
reading of the pleadings (Appellant’s App. 2A thru 8A) 
plus the fact that at the trial defendant interposed the 
further defense of intoxication at the time of the signing 
of the contract and the Court permitted testimony as 
to this. 


COUNTER-STATEMENT OF THE CASE 

On July 20, 1946 plaintiff Pointer entered into a con¬ 
tract with defendant Quick (defendant Baker acting as 
real estate agent for defendant Quick) for the purchase 
of real estate known as 352S 13th St. N. W. Settlement 
was to be made within 60 days. The price was $16,000 
and $500 deposit was made to defendant Baker, agent for 
the seller, defendant Quick. (Appellant’s App. 29A, 30A, 
31 A, 32A). Subsequently on July 31, 1946, plaintiff as 
contract owner of the property entered into agreement 
to sell the property to one Eubank for $19,500. There¬ 
after defendant Quick failed and refused to go through 
with his contract and plaintiff Pointer was unable to fulfill 
her agreement with Eubank, to her damage in the sum 
of $3500. Defendant Baker refused to refund the $500 
deposit and interpleaded appropos of the disposition to 
be made of said deposit. 
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STATEMENT OF POINTS 

The Findings of Fact made by the Court show a com¬ 
plete factual basis upon which to predicate the ensuing 
conclusions of law. The Court’s findings are amply sup¬ 
ported by the evidence. 

SUMMARY OF ARGUMENT 

Defendant Quick entered into a valid contract with plain¬ 
tiff Pointer, not conditioned upon the signing thereof by 
his mother. Plaintiff Pointer was ready, willing and able 
to complete the contract but defendant Quick, without 
legal justification, breached the same and as a result 
plaintiff Pointer was damaged to the extent of $3500.00. 

ARGUMENT 

Defendant Quick’s position is that: 

1. He was intoxicated at the time of the contract, ren¬ 
dering it invalid. 

2. The contract was invalid because of the non-compli¬ 
ance of an alleged condition precedent, namely the sign¬ 
ing thereof by his mother. 

3. The purchaser (plaintiff Pointer) was not ready, 
willing and able to perform her part of the contract. 

4. The defendant Quick was not asked to perform. 

5. The agreement between Plaintiff Pointer and Eu¬ 
banks was illegal and void. 

6. Plaintiff Pointer was not entitled to any damages. 

It is manifest from the Court’s decision that all of 
these contentions were determined in a manner unfavor¬ 
able to defendant Quick but apparently it is appellant’s 
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view that the evidence did not support the findings made 
by the Court. 

The Court below, having the advantage and opportunity 
of observing all the witnesses, immediately upon conclu¬ 
sion of the testimony stated: 

“The Court thinks the evidence clearly shows that 
the contract was entered into by the defendant Quick 
knowingly and that he had the mental capacity at 
the time to do so. In other words, his defense of 
intoxication has not impressed the Court in any sense. 
The evidence clearly shows that this plaintiff was 
ready, able and willing to perform the contract, and 
it is equally clear that the defendant Quick breached 
the contract, and certainly no question can be raised 
but that the plaintiff, by reason of the breach, has 
been damaged.” 

Thereafter, in due course, formal findings of fact and 
conclusions of law’ w’ere signed by the Court (Appellants 
App. 10A, 11A, 12A). An examination thereof demon¬ 
strates convincingly that the factual issues in the case were 
determined against the defendant. 

With respect to appellant’s contentions as listed above, 
the following may be noted: 

1. As to the question of intoxication of defendant, the 
Court, observing the witnesses’ responses, stated “his 
defense of intoxication has not impressed the Court in 
any sense”. Attention is also called to Appellee’s Appen¬ 
dix, P. 2A; 3A; 4A; 8A; 9A) in this connection support¬ 
ing the court’s finding. Not even the defendant himself 
would testify unequivocally that he was drunk (Appellee’s 
Appendix 4A). 

2. Appellant maintains vigorously that there wras a 
condition precedent to the legality of the contract between 
defendant Quick and plaintiff Pointer in that defendant’s 
mother w*as to sign and that this was known to plaintiff 
Pointer and also to defendant Baker. The legal signifi¬ 
cance of alleged knowledge in Baker, the defendant’s 
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agent, is, to say the least, elusive, but in any event both 
plaintiff Pointer and defendant Baker denied any such 
knowledge and quite manifestly the Court found, in the 
light of its decision, that no such condition precedent 
existed in fact. (Appellees Appendix, 2A, 3A, 4A, 7A, 
9 A, 11A). 

Defendant Quick presented two witnesses to alleged 
conversations and actions in the presence of plaintiff 
Pointer and defendant Baker imputing to them knowledge 
that defendant Quick was not the sole owner of the prop¬ 
erty but these witnesses were discredited; they claimed 
the conversations took place on a Sunday, being very 
positive in the one instance because the witness had a 
Sunday paper and in the second instance because the wit¬ 
ness had just returned from Sunday church. But the 
day of the alleged conversations was shown to be on a 
Saturday. In addition one witness swore the conversations 
were held in the morning about 10 or 10:30 a. m. and the 
other was equally positive that the conversations took 
place in the afternoon. (Appellees App. 5A, 6A, 8A, 12A) 

3. Although appellant felicitously observes that plain¬ 
tiff Pointer was not ready, willing and able to per¬ 
form, the evidence supports the specific finding by the 
Court that: “The plaintiff was ready, willing and able 
to comply with the terms of said sales contract within 
the time prescribed by the terms thereof.” (Appellees 
App. 3A, 11 A) 

4. Appellant maintains defendant Quick w T as not asked 
to perform but the Court found otherwise from the testi¬ 
mony presented. In its findings, the Court stated (Ap¬ 
pellant’s App. 11A) “Thereafter demand v*as made on 
the said defendant, Quick, to comply wfith the terms of 
the contract but he failed and refused and stated that he 
could not and would not comply with the contract by 
conveying title for the price therein provided, i.e., the 
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sum of $16,000.00.” Attention is called to the testimony 
of Quick’s agent that he ordered title, and notified Quick 
of the settlement and that Quick refused to settle. Appel¬ 
lee’s App. 10 A, 11A, 12A) 

N 

5. Appellant claims the agreement between Plaintiff 
Pointer and Eubanks was illegal and void but he cites no 
authority. He maintains that because Eubanks did not 
examine the house except from the outside that the con¬ 
tract was fraudulent; and also places significance on the 
fact that Eubanks did not order a title search. As to 
the former, it may be observed that many purchases are 
made without more examination than Eubanks indulged 
in and in any event this seems entirely irrelevant. If 
Eubanks sought to buy on what appellant considers an 
inadequate inspection that hardly constitutes a reason for 
appellant ignoring his obligations under his contract with 
the plaintiff Pointer. Too, it appears from appellant’s 
own testimony that Eubanks was an astute buyer since 
appellant himself values the property at no less than 
Eubanks agreed to pay for it and in fact at much more 
(Appellee’s App. 4A; 5A). So far as ordering a title 
search by Eubanks is concerned this was unnecessary 
since a title search had already been ordered on the prop¬ 
erty by defendant Baker (Appellee’s App. 10A). 

The Court manifestly found the transaction between 
Pointer and Eubanks to be a legitimate one and it is sub¬ 
mitted, that as contract-owner, plaintiff Pointer was jus¬ 
tified in entering into it. 

6. In support of appellant’s contention that plaintiff 
Pointer is not entitled to damages he cites 'what is com¬ 
monly known as the “English Rule” relating to this sub¬ 
ject. Even in England this rule has been greatly ex- 


\ 
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panded so that whenever the vendor fails to do his best 
to remove a defect in the title, this is had faith and sub¬ 
jects him to liability for the value of the bargain. (L. R. 
3 Q. B. 314; Day v. Singleton 2 Ch. 320; Braybrooks v. 
Whaley 1 K. B. 435; Daniel v. Vassail 2 Ch. 405). In the 
article “The Conveyancer’’ appearing in 166 Law Times 
299 (1928) the writer in commenting upon the above de¬ 
cisions stated that they “have, so to speak, reversed the 
old rule that, in the absence of fraud, a purchaser is not 
entitled to compensation or damages for loss of bargain”. 

It is respectfully submitted that appellant does not even 
come under the protection of the old English Rule in 
that he failed not only to do his best, but failed altogether 
to do anything about trying to remedy the condition which 
he maintains made his performance impossible. There is 
nothing in the record, in other words, which shows that 
appellant attempted to obtain his mother’s signature and 
there is every reason to assume he made no effort what¬ 
soever to do so since, in the final analysis, he was not 
willing to sell the property for the price agreed upon, 
(Appellee’s App. 5 A, 11 A) 

This English Rule is not followed by the Federal 
Courts in any event. They follow the so-called American 
Rule allowing as general damages for the loss of the bar¬ 
gain the difference between the market price and the con¬ 
tract price. The Federal Courts seek, in other words, to 
place the buyer as nearly as possible in the position he 
would have been if the contract had been performed. This 
same rule is followed in at least half the States. In two 
cases the Supreme Court of the United States has an¬ 
nounced the general rule that the buyer recovers for loss 
of the bargain without considering whether the seller’s 
good faith would change the result. ( Hopkins v. Lee, 6 
Wheat. 109, L. Ed. 218 and Harten v. Loftier, 212 U. S. 
397,) and it seems clear that the lower courts consider that 
the old English Rule limiting damages for loss of the 
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bargain to cases of bad faith is contrary to the federal 
doctrine ( Clark v. Belt, 223 F. 573, Phillips & Sager v. 
Kern, 50 App. D. C. 317) 

Appellant further alleges that plaintiff failed to show 
the market value of the property at the time of the breach 
by defendant Quick and thus precluded recovery of any¬ 
thing more than nominal damages. As indicated above, 
the contract of Plaintiff Pointer with Eubanks was ac¬ 
cepted in evidence and it is most significant that appellant 
did not object to its admission. The Court quite ob¬ 
viously considered it a legitimate transaction and proper 
evidence of value. It is submitted that evidence of a 
bonafide offer to purchase property is admissible on the 
question of its value ( City of Chicago v. Lehmann, decided 
by Supreme Court of Illinois, 104 N. E. Reporter 829.) 
It is also the fact that appellant himself assisted in fixing 
the value. He was entitled, as owner, to do so {Bean v. 
County Board of Education 97 Southern Reporter 741). 
His testimony is to the effect that $19,500 was his price 
on the property (Appellee’s App. 4A); that it was worth 
more than $19,000; that his price was $25,000 for “his 
side of it” (Appelee’s App. 5A). Appellant can hardly 
be heard to complain that the Court accepted appellant’s 
minimum valuation of the property. Between this and 
the bonafide offer of Eubanks it is manifest that the Court 
found ample to convince itself of the market value of the 
property at the time of the breach. 

It is quite evident from a reading of appellant’s brief 
that he argues as he would want the facts to be and not 
as the Court found them to exist. On page 12 it is ob¬ 
served harshly that “defendant Quick was the unsuspect¬ 
ing dupe of the evil conduct and machinations of the de¬ 
fendant Baker and the plaintiff Pointer”. Facts to sub¬ 
stantiate this ridiculous charge exist nowhere except in 
appellant’s prolific imagination. On the contrary a very 
reasonable inference from all of the facts adduced at the 


9 


trial is that defendant Quick, realizing he could get more 
for the property involved than the contract price agreed 
upon with plaintiff Pointer, sought in every manner to 
escape his obligation to plaintiff Pointer. 

As indicative of appellant’s tendency to seek facts so 
that his legal views may be bolstered, attention is called 
to the fact that on Page 3 of appellant’s brief the de¬ 
fendant Baker is described as the agent of plaintiff Pointer; 
on Page 13 Baker is again described as acting for the 
plaintiff Pointer as her agent, but on Page 23 appellant 
states “It is undisputed that defendant Baker was agent 
of defendant Quick”. This last version is the correct 
one. The contract specifically mentions that the seller 
(Quick) is to pay to Liberty Realty Company, “his agent” 
the sum of $800 as commission (Appellant’s App. 29A, 
30A, 31A, 32A; also Appellee’s App. 7A). Defendant 
Baker traded as the Liberty Realty Company. 

It might be worthy to note that in paragraph 1 of his 
Summary of Argument appellant charges the Court erred 
in “failing to declare the contract between Quick and 
Pointer as a void and/or voidable contract” * * * and 
in paragraph 5 of said Summary he states the Court erred 
in that it “should have found that the original contract 
between Quick and Pointer was a nullity * * 

Attention is invited to the fact that in Appellants Ap¬ 
pendix the sales contract between plaintiff Pointer and 
Eubanks is printed twice. Appellant does not explain 
why he has done so. One of the copies of the contract, 
that one which appears first in the appendix of appellant, 
was inadvertently signed by the parties on the wrong lines, 
but this is of no significance. The copy appearing next in 
the appellants appendix was signed on the proper lines 
and correctly shows Eubanks as purchaser and Pointer 
as seller. 

The Federal Rules of Civil Procedure, Rule 52 (a) 
provides: 



10 


“Finding of fact shall not be set aside unless clearly 
erroneous and due regard shall be given to the op¬ 
portunity of the trial Court to judge the credibility 
of the witnesses.” 

It is submitted the Findings of Fact in this case are 
proper and amply supported by the record. They should 
not be disturbed ( Smith v. Fletcher, 80 U. S. App. D. C. 
263; Elm Corporation v. E. M. Rosenthal Jewelry Co., 
82 U. S. App. D. C. 196). 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Trial Court should be affirmed. 

Samuel R. Blanken 
317-319 Woodward Bldg. 

Washington, D. C. 

Morkis Benson 
Washington Bldg. 

Washington, D. C. 

Attorneys for Appellee Pointer. 
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Proceedings 

Katherine M. Pointer 
Direct Examination 

12 Q How many times did you go in the house? A 
I went in twice. 

Q Now, when you went in twice, during those two 
visits to that house did you meet Mr. Quick? A He took 
me through the house. 

Q Is that the gentleman seated right here, Mr. Quick? 
A That is he. 

Q At that time did he show you the house? A Yes. 
Q Every room? A He did, he took me down in the 
basement and showed me the part he was fixing up for a 
recreation room, and heating system. He was very nice 
to me. 

Q Did he seem to be all right? A He was perfectly 
abnormal. 

THE COURT: What did you say? Perfectly abnor¬ 
mal? 

MR. BENSON: No, normal. 

THE WITNESS: He was all right. 

• • • * 

13 Q Now, at any time did he inform you of any 
other conditions that went with the contract, or 

with the sale of the house? A No. 

Q Did he at any time inform you that anybody else 
owned part of the house? A He did not. 

Q Did he hold himself out to you as being the sole 
owner of that property? A That is right, and was will¬ 
ing to give it up any time I wanted it. 

Q Now, in consideration of that you signed the con¬ 
tract we have offered in evidence as Plaintiff’s Exhibit 1, 
is that right? A That is right. 

Q At that time did you make a deposit on the house? 
A $500. 


Q Who did you give that check of $500 to? A To 
Mr. Baker. 

Q He is the real estate agent who showed you the 
house, is that right? A That is right. 

Q Now, since then you have appeared at the Title 

14 Company, is that right? A I appeared at the Title 
Company and waited and nobody appeared. 

Q What happened after you waited and nobody ap¬ 
peared? A I called up to find out what was wrong. 

Q Who did you call? A Mr. Quick and Mr. Baker. 
Q What did they say? A Mr. Quick said he had 
decided not to sell it, and Mr. Baker said he decided not 
to sell it at that price. 

Q Did he give any reason for that? A Not any defi¬ 
nite reason, only he wanted more for the property. 

Q What did he say he wanted? A The same price 
he heard I asked for it. 

Q In other words, the price you had resold it for? 
A Yes. 

* • * • 

Q Mrs. Pointer, when you appeared at the Title Com¬ 
pany were you ready, willing, and able to buy that prop¬ 
erty? A I was. 

Q Did you have the money to make payment for 

15 the balance of the payment on the house? A I did. 

# * * • 

Cross Examination 

* • • • 

20 Q When did you first ascertain that Mary Quick 
had an interest in this place? A After they didn’t 
show up and I began to question about it. 

• • # • 

24 Q What was his condition with reference to so¬ 
briety? Was he intoxicated or sober at that time? 
A He was sober. 
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26 Q Did he say anything in this conversation that 
was had at that time to indicate that he was not 
the sole owner of the property? A No. 

• # * • 

29 Q Did he say anything on that occasion, or any 
other occasion, to the effect that he didn’t own the 
property solely, but that it belonged to him and some¬ 
body else? A No. 

Q When did you find that out? A I don’t know, 
afterward, when I went down and waited for them and 
they didn’t show up. 

Q f How did you happen to appear at the Title Com¬ 
pany? A T am not sure, but it seems I get a letter to 
appear there on a certain date, but I am not too sure 
because it has been three years ago. 

* * * # 

63 Q Mr. Quick, when did you make up your mind 
to demand $19,500 instead of $16,000 for your house? 

A Every day I improve my property. 

Q I want to know when you reached the point you 
wanted $19,500, and your contract says— A (Interpos¬ 
ing) That was the price on my property all the time. 
Everybody was trying to sell my property but they can’t 
sell it. That is my property. 

Q Are you willing to sell it today for $19,500? 

64 A No. 

* • • * 

William H. Quick Defendant, 

Cross Examination 

m m • • 

65 Q Did you drink enough to intoxicate you? 

66 A That depends, I have never been drunk— 

Q (Interposing) You have never been so drunk 
you didn’t know what you were doing, is that correct? A 
Not that I remember. 

Q You were always able to carry on business and know 
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what you were doing? You were never so drunk you 
couldn’t carry on business? A Your mind is so tangled 
up on occasions you don’t know what you would do. 

Q At the time you saw Davis was your mind so tangled 
up you didn’t know what you were doing? A Maybe. 
Q No, not maybe. A No. 

* * * * 

71 A That isn’t correct, what you have there, as 
I understand you, but my property is worth more 
than $19,000. 

* * • • 

76 Q That isn’t the question. The question is will 

77 you sell your interest? A Yes, I will sell my in¬ 
terest, I will sell my interest right now. 

Q What price are you putting on it? A Right now? 
Q Yes. A My price is $25,000 for my side of it. 

* # * # 

86 John Edward Kelly 

* • • • 

Cross Examination 

* # * # 

90 Q Now, how long ago did this occur? How long 
ago did this conversation occur? A Oh, it was 

July 20th. 

Q How do you remember that date? A Because I 
remember having Sunday’s paper there. 

Q Having what? A Sunday’s paper. 

Q I didn’t understand. A Because I remember hav¬ 
ing Sunday’s paper there. 

Q You are sure now it was Sunday, not Satur- 

91 day? A I remember it was Sunday’s paper. 

• # • # 

92 Q You are positive it was in the morning. What 
time in the morning? A I don’t recall exactly; I 
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would say it was around about 10 or 10:30, something like 
that, to the best of my recollection. 

• • • • 


101 Thelma Lee Alfred 

• • • • 


103 


Cross Examination 


• • • • 


Q What time of the day was it that Mr. Baker ap¬ 
peared there? A Well, it was in the evening; I don’t 
know exactly what time it was. 

Q You are sure it was in the evening? A Yes, in 
the evening. 

Q You are positive about that? There is no doubt in 
your mind about that, is there? A No, there is no doubt 
at all. 


Q How do you happen to remember July 20th? What 
strikes you so particularly as being able to remember that 
one after practically three years? A It was on Sunday. 
Q You are sure it was on Sunday? A Yes. 

Q There is no doubt about that? A No. 

104 Q It wasn’t Saturday? A No. 

Q What makes you so certain it was Sunday? 
A Because I had been to church that morning. 

Ill Earl G. Davis 

• • • • 


Direct Examination 

• • • • 

112 Q You say since you listed the property. Now, 
will you tell the Court the circumstances whereby 
you listed the property? A I called him up about the 
property for sale and made an appointment to see him, 
and went up to see him and proceeded to list the property 
on our regular listing card. 

Q Now, prior to that time how long had you known 
him ? A I had never known him before that. 
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MR. BLOCK: May I have the listing card, Tour 
Honor. 

THE COURT: Here it is. 

BY MR. BLOCK: 

Q I show you a paper, Defendant’s Exhibit No. 1, I 
think it is. 

THE COURT: I think that is Defendant Baker Ex¬ 
hibit 1. 

BY MR. BLOCK: 

Q Yes, Defendant Baker Exhibit 1 and ask you whether 
or not you can identify the signature over the 

113 printed word “owner”? A Yes, sir. 

Q And what is that signature ? A W. H. Quick. 

Q Do you recognize this card? A Yes. 

Q I ask you to look at the reverse side and ask you 
whether you can identify that signature. A Yes. 

Q Was that signature made in your presence, Mr. 
Davis? A Yes, it was. 

Q What is this paper? A This is a listing card for 
the sale of property. 

Q In whose handwriting is the writing, the written 
words that are over the signature William H. Quick? A 
In my handwriting. 

Q Where was that made? A Made in his room on 
the second floor. 

Q Where did you obtain the information to fill in this 
blank space as to description of the property? A I ob¬ 
tained it from him. 

Q And when he gave you that information you wrote 
the words down, is that right? A Yes. 

Q And when it was completed did he sign his 

114 name on both sides ? A Yes. 

Q I note he signs himself as owner. A Yes. 

Q Did he make any statement to you at that time or 
any other time that anyone else owned any interest in 
that property? A No, sir. 

Q Now, how many times after that first occasion did 


you see the defendant Quick? A The only time I saw 
him was when I showed the property. 

Q He has testified that you made frequent visits to 
his house for the purpose of being served liquor. Is that 
correct? A No, that is not correct. 

Q Did you drink on that occasion with him? A No, 
sir. 

Q Have you ever drank with him on in his presence? 
A No, sir. 

• • • • 

121 Clarence S. Baker, 

• • • * 

Direct Examination 

• « • • 

124 What time of the day was it when you went 

there? A I should say around 3 o’clock, in the 

neighborhood of 3 o ’clock. 

Q In the afternoon? A Maybe 3 or 4 o’clock. 

Q But definitely it was in the afternoon? A Defi¬ 
nitely. 

• • • • 

Q He accompamed you the entire way? A Yes, sir, 
he did. 

Q "What was his condition with respect to so- 

125 briety, so far as you could determine? A So far 
as I could determine he was normal. 

Q Did he talk intelligently? A He did. 

Q Did he describe the house in a way so that you could 
understand what he meant? A Yes. 

Q Did he converse with Mrs. Pointer as well as you? 
A We talked about the house. 

Q He talked to both of you? A Yes, we both were 
together. 



9 A 


127 Q Did you go up? A I went up to Mr. Quick’s 
room. 

Q Who else was present? A No one else at the time. 
Q You heard the testimony of the witness Kelly that 
he was present. Was that true or false? A I don’t 
remember seeing anyone else. 

Q You are certain that there was no one else in the 
room when you went in but you and Quick? A Yes. 

Q Was there anyone else present in the room? A No. 
Q You heard the testimony of the other witness, Mrs. 
Alfred. She said she came there. Did you see her in the 
room on that second occasion? A I did not see her in 
that room. 

Q Are you positive she wasn’t there? A I didn’t 
see her in the room. 

Q Did you see her anywhere about the house, except 
on the first floor when she let you in? A I don’t re¬ 
member seeing her any other place. 

Q What was Quick’s position with respect to 

128 whether he was sitting, lying or standing? A He 
was sitting on the bed. 

Q Was there any noticeable change in his condition 
when you went back the second time? A No, I didn’t 
notice any. 

Q Did you observe any whiskey, or any liquor bottles 
about the room? A I don’t remember seeing any bottles 
in the room. 

Q And did he appear sober when you went back the 
second time? A He appeared sober to me. 

• * • • 

Q State whether or not he stated to you on that 

129 occasion, or any other occasion, that his mother had 
an interest in this property and that she would 

have to sign the deed. A I never heard of anyone else 
owning the property as part owner. 

Q State whether or not he exhibited to you Defendant 
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Quick’s Exhibit No. 1, which I show you. A No, he 
didn’t show me this or any other paper at that time. 

Q Have you ever seen this paper until you were pres¬ 
ent in court, and it was introduced in evidence yesterday! 
A That is the first time I have seen it. 

Q Now, after the contract was signed, what, if any¬ 
thing, did you do with respect to the sale of the property? 
A When the contract was signed I immediately delivered 
to Mrs. Pointer her copy of the contract. 

Q As signed? A Signed by the owner, Mr. Quick. 

• • • • 

130 Q Now, what did you do to further the sale of 
this property after you had the contract signed? A I 
ordered the title on it. 

Q Where did you order the title examination? A At 
the District Title Company, 1413 I Street, Northwest. 

131 Q Did you order it in your name? A Yes, sir, 
this order was for the company, Liberty Realty 

Company. 

• • # * 

Q Were you ever advised subsequent to the time that 
the title was ordered that the title examination had been 
completed? A Yes, I was notified that the title exami¬ 
nation had been completed. 

Q After you were notified that that examination was 
completed, state whether or not you made an appointment 
for settlement of the sale? A Made an appointment to 
settle at the District Title Company the sale of that prop¬ 
erty. 

132 Q Who made that appointment ? A I made the 
appointment. 

Q What did you do after you made the appointment? 
A Notified Mr. Quick and Mrs. Pointer of the date of 
settlement. 

Q Have you any independent recollection of the date 
of settlement? A I do not. 
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Q Did you appear there at the time of settlement date? 
A Yes. 

Q Who was the settlement clerk, if you recall? A Mr. 
Nichols was settlement clerk. 

* * * • 

Q Did Quick appear? A I didn’t see him. 

Q Did you independently notify him later than that 
time? A Yes, I did. 

133 Q In wdiat manner? A We sent a letter. 

Q You can’t testify as to what was in the letter 
because we haven’t served any notice to produce on that. 

Did you notify him orally, by telephone or otherwise? 
A Oh, yes, I called him and told him the date of settle¬ 
ment, and the time. 

Q After he failed to appear at the settlement did you 
do anything else to prevail on him to make settlement? A 
I only called him and asked him if he was going to settle. 

Q What did he say? A He said he wasn’t going to 
sell his property for that. 

Q Did he say what he would sell it for? A Nineteen 
thousand five hundred. 

Q WTien was it you first learned, if you ever did, that 
he claimed his mother had an interest in this real estate? 
A Not until I called him on the telephone. 

Q W’hat did he say? A He said he couldn’t sell it 
anyway, because his mother had an interest in it. 

* * • • 

134 Q Did she state anything to you, about her abil¬ 
ity, readiness or willingness to settle? A She 

was ready, she stated, ready, able and willing to settle. 

Q How long did she remain there, to your knowledge? 
A I w’ould say she was there probably an hour or two. 

Q Were you there the entire time? A No, I left for 
another appointment. 

* # • • 
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Cross Examination 

• • • • 

135 Q How could you fix the date of settlement when 
you had never received a preliminary report? You 
didn’t know whether the title was good in Quick. 

136 MR. BLOCK: I object on the ground it is ar¬ 
gumentative. 

THE COURT: Overruled. 

THE WITNESS: The Title Company informed me it 
was ready on that particular piece of property, -was ready 
for settlement. 

« • • « 

THE COURT: Now, I overlooked something; wdien 
counsel were at the bench the Court was asked to supply 
a calendar for 1946. I have had it brought to my atten¬ 
tion, and I forgot to mention, that it does show that July 
20th fell on a Saturday. 
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Htttipii States (Emtrt of Appeals 

Fob the District of Columbia Circuit 


No. 10,460 


William H. Quick, Appellant, 
vs. 

Katherine M. Pointer, C. S. Baker, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE C. S. BAKER 
Introductory Statement 

The appellee C. S. Baker (hereinafter referred to as 
“defendant Baker ”) was awarded a judgment in the 
Court below in the amount of $800, and defendant Quick 
is appealing against that judgment, as well as against 
the judgment in the amount of $3,500 awarded in favor 
of plaintiff Pointer. As noted in the Introductory State¬ 
ment in the brief of plaintiff Pointer, a judgment in the 
amount of $500 rendered in favor of plaintiff Pointer 
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against defendant Baker is not here at issue since no 
appeal has been taken with respect thereto. 

Further Statement of the Case 

The “Counter-Statement of the Case’ 7 in the brief of 
plaintiff Pointer is regarded by defendant Baker as cor¬ 
rect. We shall accordingly not burden the Court with a 
further statement, except to point out that the $500 de¬ 
posit, made by plaintiff Pointer with defendant Baker as 
broker, was and is held by defendant Baker subject to 
the orders of the Court below, for tender to whomever 
the Court should determine. That this was proper was 
recognized by the Court when, upon the conclusion of 
the testimony, it stated (R. 145): 

“Certainly in the judgment of the Court it would be 
inequitable to require this agent to pay interest on 
the deposit. To do so would be as much as to say 
that the agent should have taken the risk of paying 
to the wrong person, and he isn’t required, in the 
judgment of the Court, to take that risk when litiga¬ 
tion is pending with respect to the matter, so the 
judgment of the plaintiff against Baker will be for 
the $500 without interest. ’ ’ 

Statement of Points 

The Findings of Fact made by the Court below, with 
respect to defendant Baker, were amply supported by the 
evidence and formed an appropriate basis for the Court’s 
Conclusions of Law. 

Summary of Argument 

Defendant Baker produced a purchaser ready, able and 
willing to purchase the real estate in question, in all re¬ 
spects consistently with the stated requirements of de¬ 
fendant Quick (the seller), and is accordingly entitled to 
his earned commission of $800, as determined by the 
Court below. 


3 


Argument 

Defendant Quick argues that defendant Baker, as real 
estate broker for the sale of the property in question, 
knew that the signature of the mother of defendant Quick 
was necessary on the deed; that defendant Baker should 
have acquainted plaintiff Pointer (the purchaser) with 
this fact; that defendant Baker did not produce a pur¬ 
chaser ready, able and willing to purchase upon the ven¬ 
dor’s terms; and that defendant Baker is not entitled 
to his commission. 

The Court below, having observed the witnesses and 
appraised their testimony, accepted the clear evidence 
that defendant Baker was not informed, and had no 
knowledge whatever, that defendant Quick’s mother had 
any interest in the property and would have to sign the 
deed (Appellee Pointer’s Appendix 9 A [R. 129]). 
Having no such knowledge, it is self-evident that de¬ 
fendant Baker could not apprise plaintiff Pointer of the 
interest of defendant Quick’s mother. A real estate broker, 
moreover, has the right to presume that the title to real 
estate placed with him to sell is good, and if a sale made 
by him fails of completion because of want of a good 
title, he is entitled to his commission. Block v. Ryan, 4 
App.D.C.283 (1894). 

The requirements of the vendor are shown in the con¬ 
tract, Plaintiff’s Exhibit No. 1 (Appellant’s Appendix 
29A et seq.). As determined by the Court below, de¬ 
fendant Baker produced a purchaser, namely plaintiff 
Pointer, precisely meeting defendant Quick’s require¬ 
ments, and ready, able and willing to purchase on de¬ 
fendant Quick’s terms (Appellee Pointer’s Appendix 2 
A, 3 A, 11 A [R. 13, 14, 134]). Defendant Baker is 
therefore entitled to the commission, within the doctrine 
of the very cases cited in the brief of defendant Quick 
(p* 24). 
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With this brief additional statement, defendant Baker 
desires to associate himself with the argument set forth 
in the brief filed herein on behalf of appellee Katherine 
M. Pointer. 

Conclusion 

It is respectfully submitted that defendant Baker prop¬ 
erly earned his commission and should not be deprived 
thereof by failure of defendant Quick to live up to his 
contract to sell the property; and that the judgment of 
the Trial Court should be affirmed. 

John Wabd Cutleb 
1028 Connecticut Ave., N. W. 
Washington, D. C. 

Leonabd A. Block 
600 F Street, N. W. 
Washington, D. C. 

Attorneys for Appellee 
C. S. Baker 
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REPLY TO COUNTER-STATEMENT OF THE CASE 

The actual facts concerned with and respecting the 
trial of this case in the court below, are not as precise 
and simple as set forth in the counter-statement of the 
case in the brief of appellee, Pointer. The record is 
void of the date and time, when appellee, Pointer, sought 
to make settlement on the alleged contract between her 
and appellant Quick, for the alleged sale of the premises 




2 


in question, pursuant to the terms of the contract of 
July 20,1946. (App. 29). 

Further, the record discloses not one iota of evidence 
adduced by the appellee, Pointer, indicating the value or 
the fair market value, of the premises in question, at the 
time of the alleged breach of contract by appellant, Quick. 
Appellee, Pointer, produced not a single witness, nor did 
she offer a single word of evidence to the Court below, 
bearing on the value of the premises, or the fair market 
value of the premises in question, either at the time of 
the alleged breach of the alleged contract herein, or at 
any other time in the entire history of this case and its 
proceedings below. 

ADDITIONAL STATEMENT OF POINTS 

In this jurisdiction, the measure of damages for viola¬ 
tion or breach of contract for a sale such as concerned in 
this case, is the difference between the original contract 
price and the fair market value of the premises at the 
time of the alleged breach. 

If a plaintiff (Appellee, Pointer), does not produce com¬ 
petent evidence showing and revealing the fair market 
I'alne, of the premises at the time of the alleged breach 
of agreement, and thus in such a manner, prove; damages, 
if any she sustained, then she has failed to prove her 
case and has not preponderated, nor proven any damage 
whatsoever, and consequently her case falls and she can 
not recover any damages against the defendant (Appel¬ 
lant, Quick). 

REPLY TO ARGUMENT OF APPELLEES 

The case below was tried before the court sitting as 
both court and jury to determine all of the issues raised, 
and the alleged damages, if any, suffered by appellee, 
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Pointer. Appellant, respectfully submits, that the court 
below, erred, and misapplied the law regarding the meas¬ 
ure of damages in this case, to the actual facts in this 
case. 

In this jurisdiction, the measure of damages for an al¬ 
leged breach of contract, such as here, is the difference 
between the original sale price in the first alleged contract 
(App. 29), and the fair market value of the premises in 
question, at the time of the alleged breach complained of 
in the cause. See Peoples Mortgage Corporation et al., v. 
Bedrosian, et al., 81 U. S. App. D. C., 69. This same 
principle of law, was affirmed by this court as recently 
as May 15, 1950, in the case of Bedrosian, et al., v. Peoples 
Mortgage Corporation, et al., No. 10,203, U. S. Court of 
Appeals for the District of Columbia Circuit. 

The fair market value, of the premises in question is 
not and can not be that which appellee, Pointer should 
seek to designate as such. Fair market value, can be es¬ 
tablished only by evidence; and the evidence must be com¬ 
petent evidence, supported by the testimony and knowl¬ 
edge of witnesses under oath, who know the premises in 
question, or who shall have appraised the same. No such 
evidence w T as offered or produced at the trial of this cause 
below. Consequently, the court below, erred in awarding 
damages unto appellee, Pointer, as was done herein. 

Neither appellee, either, Pointer or Baker produced any 
evidence to support a claim for damages in this case. It 
appears that on July 20, 1946, the first alleged contract 
between apellant, Quick and appellee, Pointer (App. 29), 
the sale price contained therein was $16,000.00. Then 
some ten days later, on August 1, 1946, the second alleged 
contract for the sale of the same premises was entered 
into between, appellee Pointer and one Eubanks. (App. 
32), recites a sale price of $19,500.00. 
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It appears that this second contract was signed "by said 
Eubanks in the office of the attorney for appellee, Pointer, 
(App. 16) on August 1, 1946. Now, we respectfully urge 
the court to mark this well, namely, that the prospective 
purchaser, Eubanks, allegedly contracted to pay the sum 
of $19,500.00 for a house which he never set foot in, and 
did not know of, in this matter. (App. 20). And appellee 
Pointer’s brief, on page 8 thereof, in the last paragraph, 
has the audacity to state that the charge “that defendant 
Quick was the unsuspecting dupe of the evil conduct and 
machinations of defendant Baker and the plaintiff, Point¬ 
er”, is a ridiculous charge, and exists nowhere except in 
appellant’s prolific imagination." To dignify the alleged 
contract between appellee Pointer and said Eubanks, with 
sincerity and unquestioned legality, as the appellees urge 
herein, is to try sorely the conscience and wisdom of the 
most unsuspecting and credulous. 

Where is the evidence in this case showing fair market 
value at the time of the alleged breach complained of 
herein by appellee, Pointer? Wherein, can appellee 
Pointer, truly show that she was damaged in this cause, 
and if so, what actually was her damage, if any? Cer¬ 
tainly, the difference between the alleged respective pur¬ 
chase and sale prices recited in the respective alleged con¬ 
tracts of sale of July 20, 1946 and August 1, 1946, is not 
the measure of damage in this cause. An alleged single 
sale, can not be the measure of damages in a case such 
as this. See In Re Elevated Railroad Structures vn East 
Forty-Second St., City of New York, 243 NYS 665, 229 
App. Div. 617. Also See Phillips & Sager v. Kern, 50 App. 
D. C., 317. If the difference between the two alleged con¬ 
tracts of sale herein, namely, between $16,000.00 and $19,- 
500.00, all occurring within a space of ten days, is the 
true and legal measure of alleged damage sustained and 
suffered by appellee, Pointer, how could the law, ever pro¬ 
tect appellant Quick, and his likes, from greater and greater 
penalties and damages in cases such as the one at bar here. 
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What would have prevented, appellee, Pointer and said 
Eubanks, from entering into a contract on August 1, 1946, 
for the sale and purchase of the premises in question 
herein, for a price of $50,000.00, or say $100,000.00? Ac¬ 
cording to the contentions of appellees, and their inerpre- 
tations of law as regarding damages and the measure of 
damages in this case, the difference between $50,000.00 or 
$100,000.00, and the alleged original purchase price of 
$16,000.00 on July 20, 1946, would have been the damages 
of appellee, Pointer. Most certainly, we urge, that the 
principles of law, applicable to the measure of damages 
in such a case as the one herein, do not and would not 
allow such a measure of damages to be assessed against 
any defendant, or appellant Quick herein. Appellant fur-, 
ther urges and submits that the sum of $19,500.00 was not 
the fair market value of the premises in question on Au¬ 
gust 1, 1946, or at any other time in this cause. And fur¬ 
ther, nowhere does the record disclose any time or date, 
as the definite or specific time or date, when appellant, 
Quick, is supposed to have committed a breach of con¬ 
tract herein. 

Appellee, Pointer, as is clearly disclosed by the record 
of this case, has utterly failed to prove a readiness on her 
part, by competent and convincing evidence, to comply 
with the terms of the contract of July 20, 1946 (App. 29), 
or to make settlement legally, on said contract and with 
respect to said alleged contract of sale. Not one iota of 
substantial evidence, or corroboration thereof, was offered 
by appellee, to show a legal readiness to comply with the 
terms of the alleged contract of July 20, 1946 (App. 29), 
and to make settlement thereon. 

The findings of fact of a lower court are not and can 
not be considered as “holy writ,” never subject to review. 
Particularly is this manifest, when a lower court has erred 
in applying principles of established law, to the facts of 
a case such as herein. Appellees rely principally upon 
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the Findings of fact of the court below to prevail here. 
Appellant submits that this is not enough in this case. 
Appellant submits, that there is obvious error in this case, 
and that the standards of law and legal requirement de¬ 
termining damage and controlling the measure of damage 
in this case were not complied with or met, by appellee 
Pointer, in the presentation of her case below. 

The cases cited by Appellee, Pointer, are not applicable 
to the facts of the case herein, and do not bear on either 
the factual matters or legal principles involved in the 
case here on appeal. 

The brief of the appellee, Baker is most interesting. It 
cites only a single case, and it has no applicability to the 
facts and law involved in the case here. Appellant re¬ 
spectfully submits, that surely, his efforts on appeal here¬ 
in, are hardly so feeble, as to warrant and merit such a 
lean response thereto by appellee, Baker. Appellant sub¬ 
mits that apepllee, Baker is not entitled to his award in 
this cause. See, Route v. ShUby, No. 10,160, U. S. Court 
of Appeals for the District of Columbia, Circuit, decided 
January 9,1950. 


CONCLUSION 

In conclusion, appellant again urges upon this court, 
the language of the conclusion set forth in appellants 
brief. Appellant urges that this court should reverse the 
verdict and findings of the court below, and send this 
case back to the lower court with instructions accordingly, 
as this court deems just to order herein. 

Respectfully submitted, 

Josiah Lyman 

1025 Connecticut Avenue, N. W. 
Kathryn M. Schwarz 

1346 Connecticut Avenue, N. W. 

Washington, D. C. 

Attorneys for Appellant. 
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PETITION OF APPELLEE, POINTER, FOR 

REHEARING 

The appellee, Pointer, moves the Court for a rehearing 
and for reason therefor avers as follows: 

1. In its decision the Court makes reference to the 
difference of $3,500 existing in the prices of the two con¬ 
tracts and states that, 

“The trial court, without further evidence as to 
damages and without other finding on the point, gave 
judgment for $3,500 / 7 (Italics supplied). 

It is desired to discuss the two points upon which the 
reversal was obviously predicated. 

a. “Without further evidence as to damages ”—It is 
respectfully submitted that this Court has disregarded 
evidence clearly set forth in the record which is legally 
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sufficient to establish the fair market value of the property 
involved. Manifestly this Court has taken the view that 
the Trial Court only considered the difference between the 
two prices to be the basis for damages. The fact is, how- 
over, that neither the Trial Court nor appellee ever took 
this position and there never was, so far as the Trial 
Court and appellee Pointer are concerned, any misappre¬ 
hension as to the proper measure of damages. The meas¬ 
ure of damages is, of course, as set forth by this Court 
in its opinion, namely the difference between the contract 
price and the fair market value of the property. The real 
question is the manner in which fair market value is to 
be proven so as to establish a proper factual basis for 
the assessment of damages. It is true that the record 
does not label the $19,500 as “fair market value’’ but to 
insist upon a label, it is respectfully submitted, is to 
place a premium upon form and ignore substance. 

The contract of resale was properly received in evidence. 
It is significant that this Court in its opinion has so de¬ 
clared by inference since it does not criticize or condemn 
its reception in evidence. Admittedly, the contract is not 
conclusive as to damages. This "was never urged. But 
it is evidentiary in nature and is entitled to great weight 
in the establishment of the fair market value of the prop¬ 
erty along with other evidence. Appellee never took the 
position that it represented the basis or the rule for dam¬ 
ages and in the oral argument stated to this Court volun¬ 
tarily that the difference between the contract price and 
resale price did not ipso facto establish the damages. It 
is again urged, however, and with equal certainty and 
emphasis that a resale contract is proper evidence of fair 
market value, (City of Chicago v. Lehmann , decided by the 
Supreme Court of Illinois, 104 N. E. Reporter 829; see 
also Note below). 

In addition to the foregoing, the appellant by his own 
evidence, assisted convincingly and with legal propriety 
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in fixing the fair market value. He was entitled as owner 
to do so (Dean v. County Board of Education, 97 South¬ 
ern Reporter 741). This Court has not declared other¬ 
wise. Appellant, testifying against his own interest and 
thus establishing a guarantee of credibility, stated that 
$19,500 was his price for the property; that it was worth 
more than $19,500; and that his price was $25,000 for 
“his share” (Appellee’s Appendix 4A and 5A). The $19,- 
500 found by the Trial Court to be the fair market value 
is the minimum valuation placed by the appellant. 

The Trial Court evidently considered the resale con¬ 
tract bona fide in every respect and between it and the 
evidence of the appellant the Trial Court was satisfied 
that $19,500 was the fair market value of the property. 
These two factors, plus perhaps the failure of appellant 
to produce any testimony tending to show that the fair 
market value was less than $19,500, constitute adequate 
and sufficient evidence upon which the Court properly 
predicated its conclusion that $19,500 represented the fair 
market value. 

b. “Without other finding on the point”. This Court 
not only places great significance upon the fact that the 
Trial Court did not specifically mention the $19,500 to be 
the “fair market value” but apparently feels the failure 
so to do is the turning point in the case. It can, of course, 
be assumed beyond any doubt that the learned trial judge 
■was familiar with the rather fundamental and well settled 
rule of damages applicable in this case and it is an in¬ 
evitable conclusion that the Trial Court must have con- 


Note: The resale price is evidence of market value (Dooley v. Still- 
son, 46 R. I. 332, 128 A. 217, 52 A. L. R. 1505). To furnish 
evidence of value at breach the resale must have been made 
within a reasonable time and on like terms. (Kempner v. 
Heidenheimer, 65 Tex. 587, resale seven months after breach 
admissible). 
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sidered $19,500 to be the fair market value since other¬ 
wise it could not have rendered its decision. It is re¬ 
grettable that the findings of fact did not specifically name 
the $19,500 ‘‘fair market value” but this could only have 
been an oversight and the mere fact that a more literal 
and exact description of this $19,500 was not employed 
should not sound the death knell for appellee’s cause. It 
is respectfully submitted that the conclusion is not only 
fair but irresistible that the Trial Court did find as a fact 
that $19,500 was the fair market value. It is accordingly 
believed that this Court has erred in its decision. 

Although appellee feels firmly that the decision of the 
Trial Court should be affirmed, yet should this Court con¬ 
tinue to feel otherwise, then it is felt most strongly that 
one of two actions should be taken, namely 

(1) That the Trial Court be given an opportunity 
now to make a specific finding regarding fair market 
value, or if this is not considered proper for any 
reason that, 

(2) This case be remanded for additional testimony 
regarding fair market value of the property at the 
time of the breach. 

Since the decision of this Court upholds the right of ap¬ 
pellee to sue, it is respectfully submitted that it would be 
ironical indeed and a complete failure of justice to pre¬ 
clude the recovery of monetary damages. It is felt, for 
these reasons that appellant is justified in thus urging 
this Court. 

Samuel E. Blankest 
317-319 Woodward Building 
Washington 5, D. C. 

Morris Benson 
633 Washington Building 
Washington 5, D. C. 

Attorneys for Appellee, Pointer. 
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CERTIFICATE OF GOOD FAITH 

I hereby certify that the above petition for rehearing 
is filed in good faith and not for delay. 

Samuel R. Blankest 

CERTIFICATE OF SERVICE 

A copy of the foregoing Petition was mailed, postage 
prepaid, to Josiah Lyman, Esq., attorney for appellant, 
Quick, at 1025 Connecticut Avenue, N. W., Washington, 
D. C., and to John Ward Cutler, Esq., attorney for appel¬ 
lee, Baker, at 1028 Connecticut Avenue, N. W., Washing¬ 
ton, D. C., this day of 1950. 

Samuel R. Blanken 



